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1. Background

At the 2012 United Nations Conference on Sustainable Development (Rio+20), States committed
themselves ‘to address, on an urgent basis, building on the work of the Ad Hoc Open-ended Informal
Working Group and before the end of the sixty-ninth session of the General Assembly, the issue of the
conservation and sustainable use of marine biological diversity of areas beyond national jurisdiction,
including by taking a decision on the development of an international instrument under the United



Compliance which is the fulfilment by the contracting parties of their treaty obligafions;
Verification which is the process of determiningether or not a party is in complianée;
Implementation which refers to relevant laws, regulations, policies, and other measures and
initiatives, that contracting parties adopt and/or take to meet their obligatiéns;

Monitoring which is the process of @yuiring the information used to facilitate decision
making andmplementation ofan agreement, including information aboutehaviairs that

lead to noncompliance, the specific situatisif non-compliance, and responses to remedy
the situatiors;® and

Enfacementwhichis the suite of sanctions and incentives to entice complidnce.

All thiscan build confidence and shared understanding between theanies to theinstrument
improve prospects for future cooperation; produce information to inform futMBAs; and provide
measures to address nesompliance’’
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4. Objectives and Principlesf a @mplianceMechanism

The objectives of all compliance and verification mechanisms are topaeiies implement theVEA
provisions and address situations of rRoompliance. To fulfill thesebjectives, mechanisms should
be simple, facilitative, nogonfrontational, noradversarial, cooperative, expeditiotispreventive,
predictable, flexiblandcosteffective’ They may be legally binding won-binding.

Mechanisms should operate by the meiples of transparency, fairness, and good faith, and recognize
the special needs of the concerngarty, developing countnparties, parties with economies in
transition** and populations potentially or actually adversely affected by-nompliance*

5. Composition and Functionsf a Compliance Body

The composition and operations of compliance bodies varies with each MEA, although their functions
are largely similaitUsually, thefollowingis regulated

Members

The number of members range from 7 to 1Blembers either representantractingparties or serve

in their individual and independent capacitythey are generally nominated ancblected by
contracting parties ata meeting of the governing body, asérve terms that range in length from
one to four yars, with at least half of the total number rotated out at the end of each term. Most
compliance bodies only allow members to serve two consecutive tétms.

Members should be competent in matters relevant to the MEA and in related scientific, technical,
sacic-economic, legal or other fields; and be of high moral chardétstember selection shouldlso

reflect an equitable geographical and experiential representation and balance of scientific, legal, and
technical expertise.

Meetings

Meetings are generallsequired once or twice between the meetings of the governing hody can
also be held only whent&es consider them necessary Furthermore it is usually regulated
whether compliance body meetings shall be open to the public or not.

11999 Protocol on Water and Health to the 1992 Convention on the Protection and Use of Tr4 260.i1.62 260123-1-



Functions

Compliare bodies usuallyeceive, consider and report on information, observations, or submissions
of noncompliance;identify the facts and possible causes related to individual cases of non
compliance;and make recommendations to the governing body on appropriate actions to take to
secureparty complianceThe different tasks may be given to a single compliance body, or divided
among different branches of the body.

6. Compliance Review Procedures

With regard tothe compliance review procedutbe following



assissin its resolutior’* To do so itay



7. Measures to Promote Compliance and Address Noompliance

Typical reasons for necompliance aredck of capacity, awareness, and resources; hence; non
compliance mechanisms should be mradversarial, include procedural safeguards, and take the
totality of circumstances (i.e. theate, history, nature of violation, etc.) into consideratih.

The measures to promote compliance and address-cmmpliance are fairly consistent among the
MEAs. The primary difference is whether the compliance or governing body makes the final decision
on which measure to impose. Measures availab&y include

Providing advice and appropriate assistance
Requesing or assising



actors). Here another set of comptiee and enforcemenproblems aris from reliance ortraditional
flag State jurisdiction and the lack of ability to enforce compliance by-Pariies regarding area
based and other conservation measures.

One approach to addressirnigese problemswvould giveport State measures prominentrole. For
example, according to Article 218.1 of the UNCLOS, port States may undertake investigations and
institute proceedings in respect of any discharge from a vessel outside the internal waters, territorial
sea, or exclusive economic zone of the port State in violation of applicable international rules and
standards established through the competent international organization or general diplomatic
conference. Furthermore, Article 218.4 foresees that the recoffdie investigation carried out by a

port State shall be transmitted upon request to the flag Sta&a. international instrumentcould
expand this port State jurisdiction beyond pollution to cover all violations of dbhégations
contained in thanstrument

Addtional approaches coulde toinclude provisions in a future international instrument

Devoted to the duties/obligations of flag States (including States of nationality for nationals
and beneficial ownejsand to compliance and enforcemensuch asspecific articles
requiring that

o0 Parties take all the necessameasuredo ensure that their vessels and nationals do not
undermine international conservation and management measures;

o No authorisationisto be granted to conduct activities in ABNth#y arelikely to cause a
significant adverse impact/more than a minor or transitory impact to marine biodiversity
in ABNJ;

o States adopt administrative sanctions to deter illegal activities taking placeBiJA
(penalties, fines, seizure of vesseadte).

Developing a legal basis for international cooperation, exchange of information, mutual

assistance regarding potentially harmful activiti®gith respect to commercial/extractive

activities, States could bebliged upon request to provide information regarding the
beneficial owners of such activities.

Providing a égal basis to develop guidelines on the evaluation of State performidncagh

independent experts

Creating mcentives for compliance, such #® establishment of white lists of Parties that

are deemed to be giving full effect wertain benefitsharing, such as capacibyilding or

technology transfer.
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