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I.      STATEMENT OF JURISDICTION 

The United Nations General Assembly adopted resolution A/RES/72/Water, 

requesting an advisory opinion from the International Court of Justice (ñThe Courtò) pursuant 

to Article 65 of the Statute of The Court.  In accordance with Article 66, the Court invited all 

interested State parties entitled to appear before the Court to submit memorials through 

regional intergovernmental organizations as an efficient way to represent the multiplicity of 

State interests in the proceedings.  Therefore, the Organization of American States (ñOASò) 

submits this memorial in answer to the questions presented. 
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world in addition to having economical and financial implications. Therefore, an international 

regulation must consider water resources as broadly as possible, both vertical (atmospheric, 

surface and underground) and horizontal (rivers, watercourses and all the basin).  

Law should recognize integrated management of water resources, creating some 

scale or space, depending on the case. Integrated management between states allows 

prevention and balance of inequalities in water supply. It could avoid many wars and 

conflicts, as has already happened in Israel, Vietnam and in Gulf War
2
.  

Accordingly, the OAS, through its constituted lawyer, submits to the International 

Court of Justice this Memorial, answering to the following proposed inquiries: 

Question 1) Under what circumstances does international law recognize the rights of 

rivers as having legal personality? 

Question 2)  Is international water law adequate to respond to t
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III. IN CONTEXT 

 The Organization of American States (ñOASò) was established in 1948 through the 

Charter of the OAS with the objective of achieving a peaceful and just order, promoting 

solidarity and collaboration among its member states. Today, the Organization gathers all 35 

independent states of the Americas. 
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territories and resources. In this sense, article 13
3
 of the Convention establishes that the State 

must respect the spiritual importance that the land has for these peoples. 

In relation to the United Nations (ñUNò) Convention on Biological Diversity (1992), 

ILO Convention 169 article 13 obliges the State to respect, preserve and maintain knowledge, 

innovations and sustainable practices of traditional communities. Moreover, the Convention is 

an instrument that addresses biocultural rights, not only from a scientific perspective, but also 

from the perspective of the traditional populationôs relationship with nature, recognizing the 

fundamental role that the indigenous and ethnic communities' livelihoods play in the 
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resource, but as an important part of the ecosystem. Accordingly, traditional communities do 

not have an anthropocentric view of the nature, but a biocentric one. 

 Thereby, as water is a vital resource and a fundamental right, it requires more severe 

legal protection, and recognition of its legal personality is a way to achieve such protection, 

benefiting all citizens, not only traditional communities.  

Regarding the legitimacy of indigenous peoples to claim legal personality on behalf 

of the river, the same instruments of international law contain the answers. 

The ILO 169 Convention establishes that States must protect traditional peoples 

against the violation of their rights and ensure that they can initiate legal proceedings in 

person or through representative organizations to protect their rights
5
. In addition, the 

Convention also provides that indigenous peoples have the right to participate in the use, 

management and conservation of natural resources on their lands
6
. In the same vein, UNDRIP 

recognizes the importance of indigenous peoples' control over their lands and resources
7
. 

Therefore, strong arguments exist for indigenous peoples to be legitimate parties to 

claim legal personality on behalf of a river. 

                                                 
5Article 12 - T14.8m
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http://www.earthjurist.org/
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translate or homogenize those different philosophies could restrict visions and 

comprehensions.  

The first important idea from Buen Vivir is multinationality, which means that 

coexistence is related to diversity and harmony with nature as an alternative for development, 

and not an alternative development, as an adjective. The connector for this point of view is 

the relations between all the living beings, including the human species as part of Nature. In 

this way, we have to move from an anthropocentric view to a biocentric one: Nature becomes 

a subject of law.  

In that point, we start to distinguish human rights for a balanced and healthy 

environment, from nature rights, that, for sure, includes humans, but values nature itself, 

independently of its relation with human communities. Nature rights are oriented to protect all 

life cycles and evolutionary processes, not only endangered species and natural reserves.  

Ecuador brings the Buen Vivir philosophy in its Constitution, in the second chapter. 

Similarly, Bol²via passed a specific law, number 300, of October 15th 2012 (ñLey marco de la 

madre Tierra y desarrollo integral para vivir bienò). As an anti-capitalism theory, Nature 

cannot be seen as something possible to be marketed, as ordered in the article number 74 

from the Ecuador Constitution. It means that nature can be explored, as long as the ecosystem 

operation is assured. Both laws recognized water as fundamental human right. 

Bolivia also assumed an important role in the Peopleôs World Conference about 

Climate Change and Mother Natureôs Rights, held in Cochabamba, in 2010. It signed the 

Universal Declaration of Mother Natureôs Rights, recognizing water as life source, as an 

inherent right of Nature.   

By adopting Buen Vivir philosophy, Ecuador and Bolivia assume an important and 

fundamental role in the recognition of Natureôs rights by itself, separated from human 

relations. For these reason, both countries are important to analyze before creating an 
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international regulation for water, because it is a relevant reinforcement to the natureôs rights 

defense over sovereignty.    

IV. 2. 2. Colombia 

In Colombia, there is an important precedent that recognized the possibility of a river 

as a subject of law, based on international and local law. 

The Political Charter of Colombia, in article 8
11

, imposes as a fundamental 

obligation of the State and of society to protect the country's natural and cultural wealth. In 

addition, the chapter about collective rights and environment (articles 79
12

 and 80
13

) and 

specific obligations (articles 95-8
14

), establishes the obligation to protect the environment in 

order to prevent and control environmental deterioration, seeking its preservation and 

restoration, as well as sustainable development. 

The Political Charter also establishes that:
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collective right that can be demanded by all people through lawsuits (articles  86
18

 and 88
19

); 

and environmental sanitation is a public service that must be carried out by the State (articles 

49
20

 and 366). 

The Political Charter creates a biocultural rights protection because 

https://redjusticiaambientalcolombia.files.wordpress.com/2017/05/sentencia-t-622-de-2016-rio-atrato.pdf
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single entity, since the communities contribute to the conservation of the Atrato River. It also 

recognizes the status of legal person ecosystem of the Atrato River, considering its 

interdependence between the biological diversity of the river and the cultural diversity of the 

communities that live in the region of Atrato. 

Regarding the legitimacy of the indigenous population to litigate on behalf of the 

river, the Court considered that processes promoted by ethnic minorities and vulnerable 

groups should be examined with weighted criteria in order to overcome the difficulties these 

groups face in guaranteeing their rights judicially. Thus, the Court has admitted that processes 

that seek to protect fundamental rights of minorities can be judicially demanded by any 

individual in the community, or by organizations representing community members, in order 

to facilitate access to justice. 

Furthermore, the Court also justified the legitimacy of the indigenous population 

based on ILO 169 Convention, which was incorporated into domestic law by Law 21 of 

1991
22

. Therefore, the State has undertaken measures to protect the peoples concerned against 

violations of their rights and to ensure that they can initiate procedures legal persons or 

represented by organizations. 

Regarding the consideration of the river as a subject of law, in addition to the Court 

applying the local law mentioned above, it also bases its decision on international law. The 

Court invoked the precepts of the ILO 169 Convention, UN Convention on Biological 

Diversity, the UN Declaration on the Rights of Indigenous People, the OAS Declaration on 

the Rights of Indigenous Peoples and the UNESCO Convention for the Safeguarding of the 

Intangible Cultural Heritage
23



 

Memorial on Behalf of the Organization of American States 

 

19 

1st  WCEL International Water Justice Moot Court ï 8th World Water Forum ï Brasília 

The agents and organizations in this moot court are participating for educational purposes only and have no 

actual attorney client relationship. 

Therefore, the court understands water as a fundamental right, as it is part of an 

essential core of the right to life, especially for ethnic groups, who depend on this for the 

survival of their members and their cultures.  

Considering the connection between the river and the river communities, water is 

understood as a subject of biocultural rights. Therefore, the Court determined that its 

protection must be ensured by a Commission of Guardians
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However, there is a judicial process which discussed the possibility of the Rio Doce 

River Basin (ñRioò) having legal personality
27

. The Rio Doce was victim of a socio-

environmental disaster on 11.05.2015 when 65 million cubic meters of iron ore sludge was 

dumped in its bed due to the rupture of a tailings dam from a mining company located in the 

municipality of Mariana / MG. 

A special feature of the case is that Rio filed the action in its own name, claiming to 

be a subject of rights, with the representation of the Pachamama Association, a legal 

institution focused on environmental and traditional cultures protection
28

. 

In relation to the Brazilian legal system, Rio argued that the Federal Constitution of 

Brazil has instituted a Democratic State of Right to ensure well-being as the supreme value of 

a pluralistic society, which will seek the cultural integration of the peoples of Latin America 

(sole paragraph of the article 4
29

). This requires the State to guarantee the protection of the 

environment as widely as that of other Latin American States, in order to effectively 

collaborate in the creation of a Latin American community of nations. 

In addition, it also used the argument that the Brazilian State should protect: life 

(article 5
30

); the ancestral ways of creating, doing and living (Article 215, § 1º
31

 and 216, 

II
32

); the spaces of ancestral cultural manifestations (article 216, IV
33

); the essential 

                                                 
27 Federal Regional Court of 1st Region ï process nº 1009247-73.2017.4.01.3800. Initial petition available in 

https://docs.wixstatic.com/ugd/da3e7c_8a0e636930d54e848e208a395d6e917c.pdf. Accessed in 04.13.2018. 
28 Initial petition of process nº 1009247-73.2017.4.01.3800. Ob cit. Page 1. 
29 Art. 4º. Parágrafo único. A República Federativa do Brasil buscará a integração econômica, política, social e 

cultural dos povos da América Latina, visando à formação de uma com113.12 244.n0.86 231.44 Tm

0 g
9/rh2 244.nario
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IV.3. OAS Legal Framework 

http://www.summit-americas.org/summit_sd/summit_sd_poa_en.pdf
http://www.summit-americas.org/summit_sd/summit_sd_poa_en.pdf
http://www.oas.org/dsd/MinisterialMeeting/Documents/declaration/CIDI01830E01.pdf
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Similarly, the Declaration of Santo Domingo for the Sustainable Development of the 

Americas (2010) recognizes that water is fundamental for life, and similarly, the Resolution 

of Water, Health and Human Rights (2007) of OAS recognizes and emphasizes that water is 

essential to the life and health of all human beings and that access to safe drinking water and 

basic sanitation is indispensable for a life with human dignity.
46

 

Thus, despite the fact that no OAS legal instrument provides for the possibility of 

recognizing a river as a subject of rights, the OAS recognizes the importance of water 

conservation. 

Nonetheless, OAS encourages initiatives such as that of Colombia to create a 

commission, formed by the State and interested citizens, to take care of the management of 

water resources. 

The Plan of Action for Sustainable Development of the Americas recognizes the 

importance of promotion of user participation in the decision-making process on water 

resources management,
47

 and it establishes as initiative the implementation of an integrated 

water resources management action
48

 and the promotion of the public participation in the 

palling and decision-making process related to water resources
49

.  

Similarly, the Declaration of Santa Cruz+10 has as one of its initiatives the 

advancement in integrated water resources management, strengthening good governance 

                                                 
46 1. To recognize and emphasize that water is essential to the life and health of all human beings and that access 

to safe drinking water and basic sanitation is indispensable for a life with human dignity.



 

Memorial on Behalf of the Organization of American States 

 

25 

1st  WCEL International Water Justice Moot Court ï 8th World Water Forum ï Brasília 

The agents and organizations in this moot court are participating for educational purposes only and have no 

actual attorney client relationship. 

through public participation, institutional transparency and access to environmental 

information
50

. 

In addition, the Resolution of Water, Health and Human Rights, urges the member 

states to develop government policies that envisage the participation of civil society in water 

resource management.
51

 

Accordingly, OAS recognizes rivers as subjects of rights in its instruments and 

encourages the management of water resources in an integrated manner between the state and 

society, in order to promote environmental governance and ensure respect at will of citizens. 

Thus, considering the instruments of international law and of OAS, as well the various 

precedents of America, OAS submits that rivers have legal capacity, and encourages states to 

adopt a participatory management system, including agents of state and community to deal 

with rivers rights. 

V. QUESTION 2: IS INTERNATIONAL WATER LAW ADEQUATE TO 

RESPOND TO THE GLOBAL CLIMATE CRISIS, WHICH CAUSES SIGNIFICANT 

DISRUPTION IN THE HYDROLOGIC CYCLE, BY PROVIDING A FRAMEWORK 

FOR PREVENTING AND RESOLVING DISPUTES AMONG STATES OVER THE 

PROTECTION FROM POLLUTION AND SHARING OF WATER QUANTITIES 

FROM TRANSBOUNDARY RIVERS, LAKES, AND AQUIFERS? 

 

V.1. Climate change and international law 

Climate change can be understood as the impacts of the increase of the global 

temperature on weather related phenomena. Thus, it affects the whole planet by, for example, 

                                                 
50 31. To advance integrated water resources management, strengthening good governance through public 

participation, institutional transparency and access to environmental information, among others. 
51 5. To urge member states to develop government policies that envisage the participation of civil society in 

water resource management and in planning options for improving their drinking-water and sanitation services, 

with respect for the rule of law, bearing in mind, among other considerations, the needs of urban, rural, and 

s
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increasing the likelihood of extreme events. The water cycle is one of the areas greatly 

affected since it depends on precipitation levels. Because of that, water related conflicts tend 

to become more frequent with climate change. 

Luckily, climate change was not ignored and has become such an important matter on 

the international level that, in 1992, the United Nations Framework Convention on Climate 

Change
52

 (UNFCCC) was drafted. The idea was the creation of a framework for international 

cooperation
53

 to deal with the consequences of climate change by measures of mitigation and 

adaptation
54

. 

Therefore, the objective is to limit the average global temperature increase and to 

improve the 
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the global temperature rise in this century ñwell below 2 degreesò
58

 (in relation to pre-

industrial levels). 

Today, there are 197 Parties to the Convention, 175 of which ratified the Paris 

Agreement. 

The OAS itself has already pronounced itself on this matter when, in 2009, the 

Declaration of Commitment of Port of Spain. On this Declaration, the Organization 

reaffirmed many previous commitments, as well as recognized the impacts of climate change. 

Among other provisions, article 58 states:  

ñWe recognise the adverse impacts of climate change on all countries of the 

Hemisphere, in particular, Small Island Developing States, countries with low-

lying coastal, arid and semi-arid areas or areas liable to floods, drought and 

desertification, developing countries with fragile mountainous ecosystems and land 

locked countries. We reaffirm our commitment to the United Nations Framework 

Convention on Climate Change (UNFCCC) and its objective of achieving 

stabilisation of greenhouse gas concentrations in the atmosphere at a level that 

would prevent dangerous anthropogenic interference with the climate system. 

We recognise that deep cuts in greenhouse gas emissions will be required to 

achieve the ultimate objective of the Convention, respecting its principles, notably 

that which states that we should protect the climate system for the benefit of the 

present and future generations of humankind, on the basis of equity, and in 

accordance with our common but differentiated responsibilities and respective 

capabilitiesò59. 

                                                 
58 Article 2. 1. This Agreement, in enhancing the implementation of the Convention, including its objective, 

aims to strengthen the global response to the threat of climate change, in the context of sustainable development 

and efforts to eradicate poverty, including by: 

(a) Holding the increase in the global average temperature to well below 2°C above pre-industrial levels and 

pursuing efforts to limit the temperature increase to 1.5°C above pre-industrial levels, recognizing that this 

would significantly reduce the risks and impacts of climate change;  

 
59 Declaration of Commitment of Port of Spain. Available in 

https://www.state.gov/do
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Thus, creating measures of mitigation and adaptation to deal with climate change is a 

very efficient way of preventing water related conflicts.  

V.2. International framework  
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V.2.1 Court decisions  

Nonetheless, the disputes that are brought before the International Court of Justice 

tend to mirror the ñstate-centeredò view of the international treaties. Usually, when the Court 

recognizes countriesô obligations relating to the protection of water bodies, these are always 

related to the rights of other countries not to suffer adverse effects. Therefore, there is a 

predominance of the perspective that only recognizes States as subjects of rights and that does 

not acknowledge environmental protection as an objective in itself. 

The lawsuit of Nicaragua v. Costa Rica,
67

 decided by the ICJ, illustrates that 

situation. The conflict involved complaints from both parties that the other was not complying 

with its duties to protect the San Juan River, which constitutes the boundary between the two 

countries. On one hand, Costa Rica claimed that Nicaragua was dredging the San Juan River 

without adequate environmental impacts assessment (EIA) and the required notification to the 

neighbor country. As to that, Nicaragua made the commitment to do the EIA and the ICJ 

decided that there was no obligation to notify due to bilateral agreements.  

On the other hand, Nicaragua claimed that the construction of a railroad by Costa 

Rica on the border area was causing environmental damages. Nicaragua claimed that the road 

construction was causing a transboundary movement of sediments that was damaging the San 

Juan River. Although the Court has decided that Costa Rica failed to comply to the obligation 

of carrying out an environmental impact assessment (EIA), the declaration of wrongful 

conduct was considered the appropriate measure of satisfaction.  

As a conclusion, the International Court of Justice decision limited itself to declaring 

of wrongful conduct and inducing Nicaragua to admit to the necessity of carrying out an 

environmental impacts assessment. Although there were clear signs of environmental impacts 

                                                 
67 International Court of Justice Reports, Nicaragua v. Costa Rica, available in http://www.icj-cij.org/files/case-

related/150/150-20180202-JUD-01-00-EN.pdf. Accessed in 04.07.2018. 
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to the river, which could greatly compromise its quality and the lives of people depending on 

it, no measures were taken to protect the San Juan River. 

Even Pulp Mills on the River Uruguay,
68

 which is the most important case involving 

international watercourses and considered the paradigm for environmental concerns relating 

to water, did not escape from the ñstate-centeredò perspective.   

The Pulp Mills on the River Uruguay dispute was taken to the ICJ in 2010 in order to 

solve the conflict between Argentina and Uruguay relating to the construction of 

manufacturing facilities next to the river that constitutes the boundary of these countries. 

Argentina claimed that an environmental study was required before Uruguay could start the 

installation. 

The Court recognized that, because of the potential environmental impact of the 

activity, Uruguay was obliged, under general international law, to undertake an environmental 

impact assessment (EIA). Furthermore, the ICJ recognized a general duty of environmental 



 

M
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Development - Santa Cruz de la Sierra Declaration recognize the importance of the integrated 

management of water resources: 

ñInitiative 48. Implement, in accordance with national laws and practice, integrated water 

resources management actions using watersheds and river basins as planning units 

whenever possible. These actions should include surface water and groundwater 

assessments and the preparation of strategic plans for water resource management, as well 

as the use of water utility revenues under local control, where appropriate, to fund 

watershed protection and the work of river basin authorities. 

Initiative 49. Develop, strengthen, implement, and coordinate at the national or local level, 
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iv. Assist member states with the identification of synergies among their relevant 

institutions responsible for integrated water resources management, and promote 

coordinated activities, inter alia, on water sustainability.ò74
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opposition in a consistent way since the beginning of that practice, the international treaties 

alone seem insufficient to solve the conflicts. 

3. The Bogotá Pact, signed by American countries, disposes about general 

mandatory of solving conflicts by pacific ways, which is a step forward when compared to 

global mechanisms to deal with environmental conflicts. However, it is only effective to 

resolving conflicts among states, not between states and citizens.  

4. The American Framework is adequate to prevent disputes related to water, 

insofar as it provides for the needs of an integrated management of this resource, that should 

include diverse stakeholders. 

5. It is necessary to have a multilateral and comprehensive debate in order to 

develop mechanisms that, along with governance (that has the role to prevent conflicts), are 

able to resolve the disputes involving international and transboundary waters, mainly from the 

point of view of disputes between states and citizens. 

 


