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Introduction Cont’d…
u The UN Human Rights Council affirmed the

human right to water and sanitation as legally
binding (September,2010).

u The Council emphasized the right as being
derived from the right to an adequate





Principle 1-Water as a Public Good
u Obligates states to exercise stewardship over

water resources and protect them with their
ecological functions for the benefit of current
and future generations, and the Earth
community of life.

u Pure public goods have two defining features:
‘non-rivalry,’ and‘non-excludability,’.

u Public goods are defined in contrast to



Cont’d…
u States parties have an obligation to meet the

minimum water requirements for human survival
and dignity for all.

u There is an increased entrenchment of human
rights approach to judicial spheres;
internationally, regionally and nationally to secure
and clarify the right to water in case of violations.

u The Kenya Constitution requires affirmative
action; to ensure all minorities and



Role of the Judiciary–Locus classicus 
cases
u In Murang’a County Government v Murang’a

South Water & Sanitation Co. Ltd & another
[2019] eKLR , the court upheld the role of
county governments concerning approval of
water and sewerage tariffs in line with the
objects and principles of devolution

u In Kapa Oil Refineries Limited & 7 others v
Export



Role of the Judiciciary Cont’d…
u In the same case, the court addressed the issue

of commodification of water as follows:
“Commodification of water is undemocratic and
centralizes the control over decision making and
resources; destroys natural resources and erodes the
democratic base of politics.”

u On the issue of privatization, the court stated
as follows: “The Water Act, 2016 recognizes that
water belongs to the State and is to be managed and
supplied for the benefit of the people, the negative
effects of privatization of the provision of water and
sewerage services points to the contrary.”

u The above decisions lend credence to the
Brasilia Declaration’s 1st Principle that the State
should exercise stewardship over all water
resources for the benefit of the current and
future generations.



Principle 2 – Water Justice, Land Use, and the 
Ecological Function of Property 

u





Cont’d…
u The importance of maintaining the ecological

functions and integrity of water resources and
related ecosystems was emphasized in the
case of Luo Council of Elders & 8 others







Cont’d…
u Water Justice, like environmental justice,

entails the right to have access to environmental
information, participation and involvement in
decision making.

u In the Friends of Lake Turkana case (supra), the
court stated as follows:

u ‘The Court is alive to the right to access information that is
provided under Article 35 of the Constitution, public
participation can only be possible where the public has access
to relevant information, and is facilitated in terms of
reception of views. It is the view of this Court that access to
environmental information is therefore a prerequisite to
effective public participation in decision-making and to
monitoring governmental and private sector activities on the
environment.’

u






