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Foreword

At the Third IUCN World Conservation Congress, which took place in 2004 in Bangkok, Thailand, the 

IUCN membership adopted IUCN Resolution 3.015 “Conserving Nature and Reducing Poverty by 

Linking Human Rights and the Environment”. This resolution affirmed that “… social equity cannot 

be achieved without the promotion, protection and guarantee of all human rights…” It therefore 

requested the IUCN Commission on Environmental Law “... to provide additional legal research, 

analysis and resources, and build the capacity of members in the enforcement of environmental 

laws, in close collaboration with IUCN members” and “... to provide a progress report to future World 

Conservation Congresses ... with an emphasis on human–rights tools that may be used by IUCN and 

its members in pursuit of the Mission”. 

As a response, the IUCN Environmental Law Centre with the support of distinct members of the IUCN 

Commission on Environmental Law prepared this publication to inform all actors – governments, the 

private sector, local communities, nongovernmental organizations – about the rights-based approach 
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“Principles concerning human rights in conservation prepared by the IUCN Environmental Law  

Centre (ELC): 

1. Promote the obligation of all state and non-state actors planning or engaged in policies, projects, 

programmes or activities with implications for nature conservation, to secure for all potentially 

affected persons and peoples, the substantive and procedural rights that are guaranteed by national 

and international law. 

2. Ensure prior evaluation of the scope of conservation policies, projects, programmes or activities, 

so that all links between human rights and the environment are identified, and all potentially affected 

persons are informed and consulted. 

3. Ensure that planning and implementation of conservation policies and actions reflect such prior 

evaluation, are based on reasoned decisions and therefore do not harm the vulnerable, but support 

as much as possible the fulfilment of their rights in the context of nature and natural resource use. 

4. Incorporate guidelines and tools in project and programme planning to ensure monitoring and 



ix

Acknowledgements

Many individuals have contributed to helping this publication see the light of day by generously 

sharing their ideas and experiences on the concept of a rights-based approach as well as its meaning 

in different contexts. These inputs were a vital contribution to the planning and completion of the 

book. The IUCN Environmental Law Centre (ELC), the editor, and the authors wish to thank all these 

individuals for their interest in the project.

We are particularly grateful for the contributions of Alejandro Iza, Director of the IUCN ELC and Head 

of the IUCN Environmental Law Programme; of Sharelle Hart, former legal officer at the IUCN ELC, 

whose ideas were key in the planning phase of this publication; and of Gonzalo Oviedo, IUCN Senior 

Policy Adviser, who provided valuable advice during an initial workshop in December 2007 where 

the idea of conservation with justice through a rights-based approach was discussed and further 

elaborated.

We wish to thank Françoise Burhenne-Guilmin, Senior Legal Counsel at the IUCN ELC, and Charlotte 

Streck, Director Climate Focus, for reviewing all or portions of this publication.



x





xii



xiii

List of Acronyms

CBD Convention on Biological Diversity

CDM Clean Development Mechanism

CER certified emissions reduction

CIFOR Center for International Forestry Research

DOE Designated Operational Entity

EB Executive Board (of CDM)

EIA environmental impact assessment

FAO Food and Agriculture Organization

FSC Forestry Stewardship Council

IGO intergovernmental organization

IIED International Institute for Environment and Development

ITTO International Tropical Timber Organization

IUCN International Union for Conservation of Nature

JFM joint forest management

MA Millennium Ecosystem Assessment

MDG Millennium Development Goal

NGO nongovernmental organization

PDD Project Design Document

PIC prior informed consent

RBA rights-based approach

REDD reducing emissions from deforestation and forest degradation

SATIIM Sarstoon Temash Institute for Indigenous Management 

UNDP United Nations Development Programme

UNFCCC United Nations Framework Convention on Climate Change

UNFF United Nations Forum on Forests

WHO World Health Organization



xiv



1

1 Introduction

In the United Nations Millennium Development Goals (MDGs), clear targets have been set to achieve  

a number of goals, such as eradication of extreme poverty and hunger (MDG 1), gender equality  

(MDG 3), and environmental sustainability (MDG 7). While these MDGs and their targets indicate 

strong linkages between human well-being and environmental objectives, they do not provide 

an instrument for addressing this interrelationship, dealing with its complexity, and ensuring that 

achieving one goal does not negatively affect achievement of another.

The concept of developing and applying a rights-based approach (RBA) to nature conservation could 

be perceived as such an instrument. The objective of an RBA to conservation is to harmonize nature 

conservation activities with respect for people’s rights (in particular, human rights). 

People’s
Rights

Nature
Conservation

RBA
Figure 1: Visual Representation of an RBA to Conservation Objective
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Introduction

While linking environment and human rights issues is not a revolutionary suggestion, the RBA is 

a relatively new and evolving way of thinking about how to adjust legal and policy instruments in 

order to acknowledge and strengthen this interrelationship so that sustainable development can be 
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However, implementation of such an RBA to conservation remains slow to date. As the Millennium 

Ecosystem Assessment indicates, continuous environmental degradation still adversely affects 

individual and community rights, such as the rights to life, health, water, food, and nondiscrimination.2 

Countermeasures that aim at halting such degradation are often criticized for their negative impacts 

on people’s livelihoods. Furthermore, the vulnerable communities of the world are both the ones 

that are suffering the greatest burden of environmental degradation and those least able to mobilize 

against rights abuses. 

One reason for only limited implementation of an RBA in the conservation field is the current lack 

of an operational framework that would guide participants through such an approach. This gap is 

closely related to different interpretations of the concept among different actors and the absence of 

a common language that could be used to achieve consensus on what needs to be done and how. 

Thus further conceptual development and rigorous testing is required to determine how an RBA to 

conservation would look and how it could most effectively be applied. For this, it is important to start 

by creating a common understanding of affected people’s rights and visualizing their vulnerabilities 

in different contexts. 

With regard to the latter, climate change, forest conservation, and protected areas are addressed in this 

publication as they are currently considered as priority issues under the Convention on Biodiversity 

(CBD), with clearly rights-related challenges. For example, in its expanded Programme of Work on 

Forest Biological Diversity, the CBD Parties invite all stakeholders to take into account the adequate 

participation of indigenous and local communities and the respect for their rights and interests.3 The 

CBD Programme of Work on Protected Areas also recalls that the establishment, management, and 
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• Describing the implications and the advantages and challenges of applying a rights-based 

approach to conservation;

• Suggesting a step-wise approach for applying an RBA to conservation and providing a checklist 

of key actions that can be adapted to different situations and environmental problems;

• Discussing this step-wise approach within the context of three key topics of biodiversity 

conservation: climate change, forest conservation, and protected areas; and

• Illustrating examples of legal and policy measures that have been taken to achieve particular 

components of the step-wise approach. 

In order to achieve these objectives, Chapter 2 introduces the concept of conservation with justice 

through an RBA and suggests a step-wise approach for its implementation. Chapters 3, 4, and 5 

examine how this suggested concept may be applied to develop law and policy in the context of 

climate change, forest conservation, and protected areas, where activities conducted by numerous 

actors have the potential of particularly negative impacts on conservation and livelihoods and where 

introducing an RBA might be significantly positive for both. It is expected that implementing an RBA 

to conservation in relation to the three topics will facilitate cooperation among the many relevant 

actors to shape policies, legislation, and projects towards conservation while ensuring justice among 

the various stakeholders. Finally, Chapter 6 draws a brief conclusion from the previous chapters and 

provides the outlook for future research needs and opportunities for promoting the implementation 

of an RBA to conservation.

Throughout the different chapters, the concern of the authors is to identify how an RBA for proposed 

and on-going activities can be used to ensure positive conservation impacts, effectiveness, and 

equity and justice. In this regard, an RBA to conservation – like an RBA to development – follows the 

principle that the realization of conservation goals (like development goals) should be accomplished 

in a relationship between rights-holders and the corresponding duty-bearers. 
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2  A Rights-based Approach 
to Conservation

For more than half a century the international community has acknowledged that human rights 

represent the inherent attributes of the human person and are the cornerstone of a life with dignity. 

They represent the maximum claims on society and must be respected in all activities in order to 
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This, of course, does not mean that laws and the rights they delineate necessarily conflict with moral 

claims, because human rights guarantees, conservation laws, and many other norms have emerged 

and derive their power in part from moral or ethical values. The moral and legal weight attached to 
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 pollution, which may cause serious physical illness, impairment and suffering on the part of the 

local populace, are inconsistent with the right to be respected as a human being.16

Furthermore, while many human rights treaties were written before environmental matters or nature 

conservation were fully considered on the international agenda, there are several relevant textual 

references.

For example, the International Covenant on Economic, Social and Cultural Rights (New York, 16 

December 1966) speaks primarily to the working environment, guaranteeing the right to safe and 

healthy working conditions (Article 7 b) and the right of children and young persons to be free from 

work harmful to their health (Article 10 para. 3). The right to health (Article 12) expressly calls on 

States parties to take steps for “the improvement of all aspects of environmental and industrial 

hygiene” and “the prevention, treatment and control of epidemic, endemic, occupational, and other 

diseases”.

The Convention on the Rights of the Child (New York, 20 November 1989) similarly refers to some 

dimensions of environmental protection in respect to the child’s right to health. Article 24 provides 

that States parties shall take appropriate measures to combat disease and malnutrition “through 

the provision of adequate nutritious foods and clean drinking water, taking into consideration the 

dangers and risks of environmental pollution” (Article 24 (2) (c)). States parties also are to provide 

information and education on hygiene and environmental sanitation to all segments of society (Article 

24 (2) (e)). 

ILO Convention No. 169 concerning Indigenous and Tribal Peoples in Independent Countries 

(Geneva, 27 June 1989) contains numerous references to the lands, resources, and environment 

of indigenous peoples (e.g., Articles 2, 6, 7, and 15). The convention requires States parties to 

take special measures to safeguard the environment of indigenous peoples (Article 4). In particular, 

governments must provide for environmental impact studies of planned development activities and 

take measures, in cooperation with the peoples concerned, to protect and preserve the environment 

of the territories they inhabit.

The most recent UN human rights text, the United Nations Declaration on the Rights of Indigenous 

Peoples (New York, 13 September 2007) adopted by the General Assembly with only four dissenting 

votes, contains several provisions relating human rights and environmental conditions. In addition to 

protection of indigenous lands (Articles 10, 25 – 27) and resources (Articles 23, 26), the declaration 

contains procedural rights of participation (Article 18) and prior informed consent (PIC) (Article 19) as 

well as a specific article on conservation. Article 29 states that:

1. Indigenous peoples have the right to the conservation and protection of the environment 

and the productive capacity of their lands or territories and resources. States shall establish 

and implement assistance programmes for indigenous peoples for such conservation and 

protection, without discrimination.

16 Inter-American Commission on Human Rights, Report on the Situation of Human Rights in Ecuador, OAS 
doc. OEA/Ser.L/V/II.96, doc. 10 rev. 1, 24 April 1997, p. 92.
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2. States shall take effective measures to ensure that no storage or disposal of hazardous 

materials shall take place in the lands or territories of indigenous peoples without their free, 

prior and informed consent.

3. States shall also take effective measures to ensure, as needed, that programmes for monitoring, 

maintaining and restoring the health of indigenous peoples, as developed and implemented by 

the peoples affected by such materials, are duly implemented.

On the regional level, the African Charter on Human and Peoples’ Rights (Banjul, 26 June 1981) 

in Article 24 sets forth that “All peoples shall have the right to a general satisfactory environment 

favorable to their development”. 

The Additional Protocol to the American Convention on Human Rights in the area of Economic, Social 
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The United Nations Convention to Combat Desertification in Countries Experiencing Serious Drought 

and/or Desertification, Particularly in Africa (Paris, 17 June 1994), for instance, places human beings 

at the centre of concern to combat desertification (Preamble) and requires States parties to ensure 

that all decisions to combat desertification or to mitigate the effects of drought are taken with the 

participation of populations and local communities (Article 3). The convention emphasizes throughout 

information and the participation of local communities. 

The Rotterdam Convention on the Prior Informed Consent Procedure for Certain Hazardous 

Chemicals and Pesticides in International Trade (Rotterdam, 10 September 1998) in Article 15 (2) 

requires each State party to ensure, to the extent practicable, that the public has appropriate access 

to information on chemical handling and accident management and on alternatives that are safer for 

human health or the environment than the chemicals listed in Annex III to the convention. 

The Cartagena Protocol on Biosafety (Montreal, 29 January 2000) to the Convention on Biological 

Diversity (CBD) requires the parties to facilitate awareness, education, and participation concerning 

the safe transfer, handling, and use of living modified organisms in relation to the conservation 

and sustainable use of biological diversity, taking into account risks to human health. Access to 

information on imported living modified organisms should be ensured and the public consulted in 

the decision-making process regarding such organisms, with the results of such decisions made 

available to the public. Further, each party shall endeavour to inform its public about the means of 

public access to the Biosafety Clearing-House created by the convention.

These examples illustrate that procedural rights have special relevance for the development and 

implementation of an RBA to conservation. An emphasis on rights of information, participation, and 

access to justice encourages an integration of democratic values and promotion of the rule of law 

in broad-based structures of governance. Thus, ensuring these rights is not only a way to produce 

decisions favourable to environmental protection, it can reinforce respect for human rights, the rule 

of law, and good governance more generally. Experience suggests that “governments that show 

a disregard for their citizens’ basic rights often protect the environment poorly as well”19 and that 

citizen efforts to counter environmental harm tend to promote human rights as well as enhance 

compliance with environmental norms.

More generally, fairness in procedure is important to ensure the legitimacy and thus acceptance 

within society of all proposed projects and activities. In law-making or governance, the process by 

which rules or activities emerge and proposals are adopted is highly important to legitimacy, and 
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1 the State must ensure the effective participation of the members of the Saramaka people, in conformity 
with their customs and traditions, regarding any development, investment, exploration or extraction plan 
within Saramaka territory; 

2 the State must guarantee that the Saramakas will receive a reasonable benefit from any such plan within 
their territory; and 

3 the State must ensure that no concession will be issued within Saramaka territory unless and until 
independent and technically capable entities, with the State’s supervision, perform a prior environmental 
and social impact assessment.43 

In support of this decision, the Court cited the views of the UN Human Rights Committee,44 ILO 
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of the most important of the General Comments concerns the right to water and contains detailed 

criteria on implementation and monitoring.53

In addition to the work of the treaty bodies, the UN Human Rights Council appoints Special Rapporteurs 

or Working Groups to evaluate the enjoyment of and compliance with specific human rights related 

to environmental conditions, such as the right to food, the right to housing, freedom of religion, and 

the right to health. Their annual reports to the council provide another source of indicators that can 

be adopted or adapted to ensure that projects or activities do not affect conservation in ways that 

violate human rights, thus conforming with an RBA to conservation.54 On matters of forced and 
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Several problems could arise in the context of consultations. In particular, it may be difficult to determine 

who speaks for a community and whose voice should be heeded in cases of disagreement within 

the community. Occasionally the decision-making process of a community may not be compatible 

with certain international human rights standards (e.g., because it involves discrimination against a 

part of the community). Project proponents may also face a decision-making process so lengthy that 

it risks jeopardizing the project. These difficult questions should be addressed transparently and in 

good faith, where appropriate in cooperation or partnership with others who have relevant expertise 

or experience with the community. Some guidance is provided by the legal norms themselves. There 
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such resources (Article 15 (5)). The modalities of the CBD PIC process were elaborated through the 

Bonn Guidelines adopted by Decision VI/24 of the sixth Conference of the Parties in April 2002. The 

principles set forth that the system should provide: 

1. Legal certainty and clarity; 

2. Accessibility, in that access to genetic resources should be facilitated at minimum cost; 

3. Transparency: restrictions on access to genetic resources should be transparent, based on 

legal grounds, and not run counter to the objectives of the convention; and

4. Consent of the relevant competent national authority(ies) in the provider country and the 
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imprisonment for more serious ones. Criminal liability may be primary, accomplice, or conspiracy. 

In many countries, accomplice liability is imposed on those who give help, support, or assistance 

to a person committing an offence or who incite, encourage, or counsel such a person. The lesser 

offence of conspiracy involves a decision by two or more parties to perpetrate an unlawful act. 
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Finally, implementing an RBA may contribute to overcoming the political paralysis at the global and 

national levels that is delaying effective action to address climate change. It is important to note that 

an RBA not only requires action to address the risks to fundamental human rights resulting from 

climate change, it also demands that the rights of individuals and groups are properly considered and 

safeguarded in the design of such actions. 

In the particular case of mitigation policies and projects – i.e., those policies and projects that aim 

at reducing emissions of greenhouse gases and other substances leading to climate change – an 

RBA can become a critical tool to ensure that efforts to mitigate climate change do not come at the 

expense of people’s (human) rights. 

As the discussion of applying an RBA to all issues related to climate change would exceed the limits 

of this chapter, the following sections focus only on its application to climate change mitigation, 

using the Clean Development Mechanism (CDM) of the Kyoto Protocol as a case study. In this 

regard, it is important to note that the chapter’s focus on the CDM does not purport to evaluate 

CDM projects, nor does it imply that CDM projects systematically or structurally violate the rights of 

communities. Rather, focusing on the CDM allows the RBA to be tested in a concrete market setting 

involving billions of dollars in carbon credits associated with sustainable development projects. Also, 

as discussions continue on both expanding and reforming the CDM to encompass broader sectors 

and ensure environmental and procedural integrity,7 an RBA would ensure that the CDM’s emphasis 

on emissions reductions does not compromise people’s rights. 

The following section looks briefly at the RBA in the climate change mitigation context, introducing 

the CDM and other related issues. Part III then examines how to implement the RBA suggested in 

Chapter 2 in the particular dimension of climate change mitigation. These two parts thus portray how 

an RBA can be used to address a global crisis such as that posed by climate change, which imposes 
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deal with human-induced climate change.9 The basic CDM project cycle can be summarized in very 

broad strokes as follows.10 

A project sponsor prepares a Project Design Document (PDD) and requests a Designated Operational 

Entity (DOE) to validate the project. Once the project has been validated, the DOE submits it to 

the CDM Executive Board (EB) for registration. Once registered, the CDM project will calculate 

and monitor its emissions reductions. At periodic intervals, the project sponsor will request a DOE 

(different from the one that validated the project) to verify and certify the emissions reductions. On the 

basis of the DOE’s certification report, the EB will issue certified emissions reductions (CERs). These 

are then traded in global carbon markets.

CDM projects may include a broad range of activities that produce a net decrease in greenhouse gas 

levels compared with the existing baseline, including fuel-switching projects, the installation of solar 

panels in villages that have no access to electric grids, and planting and growing trees in deforested 

areas. For the most, however, end-of-pipe approaches rather than projects leading to increased 
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In China, for example, the Xioaxi Hydropower Project is currently requesting registration under 

the CDM. For this project, 7,593 people have been or will be resettled as a result of the inunda-

tion of their land. The Guangxi Xiafu Hydropower Project, for which the CDM Executive Board 

has requested corrections, also entails resettlement of people living in the project’s inundation 

zone. Both of these projects raise issues of relocation, compensation to affected people, liveli-

hoods, quality of life, and sustainable development. The first round of surveys to collect public 

comments on the Xiaoxi Project indicated that 61 per cent of respondents were satisfied with 

the compensation standards; the second round indicated that 97 per cent were satisfied with 

the standards and that 90 per cent of the respondents had received compensation.

As of April 2008, some 828 hydroelectric projects had been registered or were seeking registra-

tion by the CDM, and 542 of these projects were in China. A total of 384 of the hydro projects 

were large projects according to the CDM definition (greater than 15 megawatts capacity); 280 

of these large projects were in China.

Sources: World Commission on Dams (WCD), Dams and Development: A New Framework for Decision-
Making (London: Earthscan, 2000), p. 75; Leopoldo Jose Bartolome et al., “Displacement, Resettlement, 
Rehabilitation, Reparation and Development,” prepared for the WCD, 2000; Xiaoxi PDD available at cdm.
unfccc.int/Projects/DB/TUEV-SUED1205920632.77/view; Guangxi Xiafu PDD available at cdm.unfccc.
int/Projects/DB/JCI1201850687.86/view; International Rivers, Spreadsheet of Hydro Projects in the CDM 
Project Pipeline, 19 July 2008, available at www.internationalrivers.org/en/climate-change/carbon-trading-
cdm/spreadsheet-hydro-projects-cdm-project-pipeline.
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initiate large land clearing, and can release 10 to 100 times as much carbon dioxide as is saved.16 

In addition, grains and seed oils in particular compete with food production. Therefore, biofuels can 

bring energy and agricultural markets into direct competition and thereby exacerbate water shortage 

problems and contribute to a sharp rise in global food prices. As a consequence, many people are 

already calling for a halt in the push for biofuels and for a comprehensive review of biofuels policies.17 

In the CDM context, afforestation and reforestation projects in degraded lands present similar, 

albeit different issues. For example, the procedures for demonstrating the eligibility of lands for 
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grid, reducing local pollution from fossil fuel plants. In addition, the generators will improve 

local air quality by lowering the amount of landfill gas released into the atmosphere, in turn 

reducing the dangerous concentration of methane gas and attendant odours. Last but not 

least, the project will also lead to a small increase of skilled jobs in the area, and the municipal-

ity will benefit from the methane plant’s revenue. 

Sources: CDM, “Durban Landfill-Gas-to-Electricity Project – Mariannhill and La Mercy Landfills,” Project 
Design Document, pp. 2–3, 4–5; World Bank Carbon Finance Unit, “South Africa: Durban Municipal Solid 
Waste,” UNFCCC Reference No.: 0545.
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Further, the information provided in the PDD may not be sufficient to determine CDM eligibility. 

Certain reports from nongovernmental organizations (NGOs) on CDM hydro projects, for instance, 

have observed that in many cases assessing a PDD’s additionality claims depends solely on whether 

to trust the statements provided by project developers regarding the importance they or their 

financiers have placed on various factors.34 

While the CDM modalities and procedures require that the PDD include the “conclusions and all 

references to support documentation of an environmental impact assessment” if an environmental 

impact assessment (EIA) is necessary, an EIA will be only necessary “if the impacts are considered 

significant by the project participants or the host party”. In this context, the host State legislation on 

EIA will have to clarify the meaning of “significant impacts” that would trigger an EIA requirement. As 

a consequence, host State laws will control the content and process of the EIA, including community 

engagement and disclosure of information. This construct is inadequate in situations where the host 

State legislation is silent on the meaning of “significant impact” or where the host State EIA legislation 

is inadequate to secure access to information and community engagement. It is also inadequate in 

situations where it is up to the unfettered discretion of the host State’s administration to determine 

the meaning of “significant impact”, as the pressure to expedite the establishment of the investment 

may undermine the necessary protections for local communities that may be affected by the CDM 

project. 

As a general matter, the RBA requires that information be distributed in such time, format, quantity, 

and quality as to enable rights-holders and stakeholders to understand potential impacts on their 

rights, participate in decision-making processes, and seek remedies in situations where their rights 

have been violated. This requirement is not contingent on whether the impacts are “significant” in the 
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of the project with the CDM Executive Board. Such request should include again the PDD and an 

explanation of how comments received have been taken into due account. As noted earlier, this 

request for registration shall be announced and made publicly available through the CDM website for 

eight weeks. Presumably, the Executive Board will take these comments into account in its evaluation 

of the registration request. However, none of the 63 projects rejected to date has been rejected for 

failure to abide by the transparency and participation requirements and guidelines.42

A host State’s EIA legislation may already require an EIA, in light of the project’s impacts, and 

provide for effective consultation mechanisms. In such cases, the concern regarding lack of 
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decide how and to what extent it will engage local stakeholders; the stakeholders need to decide 

whether to comment on a CDM project; the DOE needs to decide to what level of scrutiny it will 

subject the project sponsor; the host State needs to decide whether the project involves significant 

impacts for the purposes of an EIA; and the CDM Executive Board needs to decide whether the 

project has fulfilled the information and participation requirements, as well as whether the DOE meets 

the accreditation standards to prepare the validation, verification, and certification reports. These 

examples illustrate the critical impact that certain decisions have in the course of a CDM project. 

The ability of each of these actors to take reasoned decisions depends on a number of factors. 

From a general perspective, a central factor influencing all the actors involved in the CDM process is 

their perception of the function of the CDM. In this regard, if the CDM is viewed solely as a scheme 

designed to certify emissions reductions that can be traded, then the various actors may not regard 

negative social and environmental impacts of CDM projects as falling within their responsibility or 

sphere of influence. It is immediately apparent that this view is limited and often not in line with the 

RBA, given that it fails to recognize the potential for negative spillover from CDM projects, as well 

as the responsibility of CDM actors for any negative externalities. This view is also at odds with the 

purposes o inotocol to

and then to climate change mitigation objectives.52 

Given this, the challenge of taking reasoned decisions by the various actors involved in the CDM 

incorporates at least two elements: reasons relating to the elements of the CDM that involve 

emissions reductions – i.e., climate change mitigation – and reasons relating to the elements of 

the CDM that involve avoiding negative externalities of the project and infringements of rights. In 

this sense, and of great significance, the CDM provides opportunities for using the RBA to achieve 

sustainable development.

Sustainable development is an open-ended concept that attempts to integrate economic, social, 

and environmental policies. Therefore, local communities should have the right to participate in any 

decisions that will affect them, in addition to substantive rights to natural resources, in accordance 

with human rights norms.53 In the CDM context, it is the prerogative of the host State to determine 

whether a project contributes to its sustainable development, and such approval is a requirement for 

project registration. 

However, at times this eligibility requirement raises questions by project proponents, particularly 

when the host State does not have a clear sustainable development policy.54 It also raises concerns 

52 
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While the CDM monitoring provisions generally focus on anthropogenic emissions, the CDM 

modalities and procedures do include a provision that incorporates documentation of the analysis 

of the environmental impacts of a project into the monitoring plan of the PDD.58 Significantly, the 

implementation of the registered monitoring plan shall be a condition for verification, certification, and 

the issuance of CERs.� In other words, the monitoring process needs to look at the environmental and 

social impacts of the project. However, the CDM modalities do not establish a threshold of negative 

environmental and social externalities that could invalidate CERs. Consequently, the information 

produced in the environmental and social monitoring appears to play a strictly formal role, since the 
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change mitigation context, using the CDM as a case study. As shown, current CDM modalities and 

procedures already contain certain tools necessary to apply certain steps of the RBA; indeed, most of 

the concerns raised with respect to CDM projects to date relate to its environmental and procedural 

integrity, not to violation of rights. Then again, as the CDM experiences expansion and reform, the 

RBA can be used to ensure that its future operations maintain and even improve its track record as a 

positive contribution to sustainable development, including respect for human rig

To conclude, the normative content of several guaranteed human rights provides the basis for 

an RBA to climate change. The RBA can inform governmental policies designed to mitigate – 

but also to adapt to – climate change. The RBA also can provide much needed inspiration and 

impetus to increasing international cooperation for sustainable development and climate change  

mitigation. 
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4 A Rights-based Approach to 
Forest Conservation

The demands of the timber, paper, and pulp industries have heavily simplified and degraded forests 

worldwide. Global deforestation continues at an alarming rate, as forests are cleared for agriculture 

or harvested unsustainably.1 Pressures on forests will not disappear anytime soon, and the Food and 

Agriculture Organization (FAO) expects croplands in the developing world to expand over the next 

three decades.2 The destruction of forests has a heavy impact on the welfare of poor and vulnerable 

populations and contributes to climate change and to the loss of biodiversity.3 According to the 

World Bank, in 2004 more than 1.6 billion people depended to varying degrees on forests for their 

livelihoods,4 and a significant number of people living in poverty relied on forests for much of their 

fuel, food, and income.5 

Communities living in forests often suffer the consequences of conflicts over forest resources without 

enjoying the financial benefits.6 Forest policies in several countries have long assigned priority to 

financial revenues and sustained timber yields, giving only marginal consideration to customary 

tenure systems and to traditional subsistence and social support networks. In this context, severe 

human rights abuses were committed, particularly in connection with the involuntary resettlement of 

forest-dwelling populations. 

The impact of forest activities on human rights has on several occasions been noted by national and 

international judicial bodies. By way of example, the Inter-American Commission on Human Rights 

has found that deforestation and logging activities may impair the human rights of forest-dwelling 

communities, including their right to life.7 Along similar lines, the UN Human Rights Committee has 

established that the expropriation of lands for timber development may threaten the way of life and 

culture of indigenous peoples and violate the prohibition of discrimination.8

1
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In Chief Bernard Ominayak and the Lubicon Lake Band v Canada, the UN Human Rights Com-

mittee found that expropriation of the territory of the band and its subsequent use for oil and 

gas exploration and timber development amounted to a violation of the prohibition of discrimi-

nation. Along similar lines, in Maya Indigenous Communities of the Toledo District v Belize, the 

Inter-American Commission found that by failing to take measures to recognize the commu-

nity’s property right to the lands they traditionally occupied, Belize had violated the prohibition 

of discrimination and the right to equality before the law. In Mary and Carrie Dann, the Com-

mission required the State authorities to put in place “special measures to ensure recognition 

of the particular and collective interest that indigenous people have in the occupation and use 

of their traditional lands and resources and their right not to be deprived of this interest except 

with fully informed consent, under conditions of equality, and with fair compensation.”

Source: United Nations’ Committee on the Elimination of Racial Discrimination (CERD) re Suriname Deci-
sions 1(69) (2006) and 1(67) (2005) CERD/C/DEC/SUR/2 and CERD/C/DEC/SUR/5; Chief Bernard Ominayak 
and the Lubicon Lake Band v. Canada, Communication No. 167/1984, U.N. Doc. CCPR/C/38/D/167/1984 
(1990); Maya Indigenous Communities of the Toledo District v Belize, Case 12.053, IA C.H.R. Report 40/04 
(2004); CERD/C/64/CO/9/Rev.2, 12 March 2004; Mary and Carrie Dann (United States), Case 11.140 IA 
C.H.R., Report 75/02 (2002). 

Recognition of the rights of local communities and indigenous peoples over forests is not only an 

issue of justice. There is also an increasing convergence between conservation and development 

agendas. As noted earlier, without secure rights local communities lack long-term incentives to 

invest in forest stewardship and to protect forests. Traditional management practices may have a 

positive impact on biodiversity conservation and ecosystem maintenance.22 Building natural assets 

in the hands of low-income individuals and communities is therefore increasingly regarded as a key 

strategy to simultaneously advance the goals of poverty reduction and environmental protection.23 

Another reason for promoting community forestry is that many countries have not developed the 

governance structures and management capacities necessary to ensure forest protection. In this 

context, involving forest communities in the management of forest resources may be an effective tool 
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bundle of rights and obligations. Restrictions on land uses may be found in planning, public health, 

and environmental legislation. Land leases may also be subject to conditions, largely depending on 

the landowner’s objectives.

Forests may be under public or private ownership. In most developing countries forest land is under 

formal State ownership. 24 In practice, however, large parts of land continue to be run according to 

“customary rules”, especially in remote areas inhabited by indigenous peoples. “Customary rules” 

were developed to allocate the use of resources, such as land and water, among community members. 

Rights recognized under customary rules are often quite different from the ones recognized by formal 

law. The relationship between formal and customary rights is complicated by the fact that the latter 

often do not have equivalents in formal law. A further complication is that customary rights are likely 

to vary quite substantially from one context to another.
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evaluation of proposals for timber extraction permits does not include consultations with cus-

tomary owners. As a result, customary owners do not have legal control over permits and 

have no legal relationship or privity of contract with the purchasers of extraction rights. Con-

sequently, they cannot take legal action against breaches of concessions agreements, even 
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use or occupy. The Forest Stewardship Council Principles and Criteria for Forest Stewardship 

contain specific guidelines in this regard. According to Principle 3, “the legal and customary rights 

of indigenous peoples to own, use and manage their lands, territories, and resources shall be 

recognized and respected”.43
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7.13 Extent to which indigenous knowledge is used in forest management planning and imple-

mentation 

• Is indigenous knowledge used? 

• If so, how? 

• Describe any constraints and proposals for improvements. 

7.14 Extent of involvement of indigenous peoples, local communities and other forest dwellers 

in forest management capacity-building, consultation processes, decision-making and imple-

mentation 

• Describe the extent of involvement in forest management of: 

– Capacity-building; 

– Consultation processes; 

– Decision-making; and 

– 
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5 A Rights-based Approach in 
Protected Areas

Scientific evidence of ongoing and even accelerating biodiversity loss sends alarming signals about 

the conservation of the world’s natural heritage. The IUCN Red List, for example, currently assesses 

16,928 species as threatened with extinction.1 It is estimated that species have been disappearing at 

50–100 times the natural rate, and this is predicted to rise dramatically.2 While the loss of individual 

animal and plant species catches our attention, the issue of biodiversity loss is about more than that. 

“Biological diversity” means the variability among living organisms from all sources including, inter 

alia, terrestrial, marine, and other aquatic ecosystems and the ecological complexes of which they 

are part; this includes the diversity within species, between species, and of ecosystems.3 Against this 

background, the fragmentation, degradation, and outright loss of forests, wetlands, coral reefs, and 

other ecosystems has to be taken seriously as the gravest threat to biological diversity.4 The Millen-

nium Ecosystem Assessment (MA) reported that 60 per cent of the world’s ecosystem services are 

being degraded or used unsustainably, which indicates the current state of emergency.5

A number of legal and policy instruments are aimed at conserving biodiversity and ecosystem 

services, including the designation of protected areas. Today, noted the MA, protected areas are 

“the cornerstones of virtually all national and international conservation strategies, set aside to 

maintain functioning natural ecosystems, to act as refuges for species and to maintain ecological 

processes that cannot survive in most intensely managed landscapes and seascapes”.6 However, 

protected areas do not only support the conservation of the environment in general and biodiversity 

in particular. As the MA explains, biodiversity is “not only” the foundation of ecosystems and their 

services, but as such also an essential factor of human well-being.7 More concretely, the findings 

of the Millennium Ecosystem Assessment support, with high certainty, that biodiversity loss and 

deteriorating ecosystem services contribute – directly or indirectly – to worsening health, higher 

food insecurity, increasing vulnerability, lower material wealth, worsening social relations, and less 

freedom for choice and action.8 Thus the establishment of protected areas can have direct human 

benefits, since they support the future provision of different ecosystem goods and services (e.g., 

different goods such as food, water, genetic resources, and timber or non-timber products; and 

13
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different services such as the regulation of air quality, maintenance of climate systems, reducing soil 

erosion, opportunities for recreation and education in national parks and wilderness areas, etc.) that 

are crucial in order to secure people’s rights. 

At the same time, the designation of protected areas can also have disadvantages for certain groups 

of people and their rights with respect to the protected site in general and its natural resources in 

particular. The concrete impact (negative or positive) depends on the individual case and the different 

management approaches that can be taken. Although few if any people will be allowed to enter 
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which has those rights. However, one individual alone cannot dispose of land that is owned by the 

community – the interest is an interest in every part of the land rather than an interest in a particular 

bit of the land. The same principles apply to collective rights to hunt, fish, farm, cut timber, mine, etc. 

The exercise of these rights is subject to the rules of the community. 

It is possible to treat a group as if it is a community because of shared culture or shared interests 

or because the group wishes to act collectively. But this should be done with caution. In strict legal 

terms, the rights in such a group are held by individuals, and the individual exercise of a right has to 

be respected even when it goes against the views of the other members of the group. In the case 

of a community, however, the individual exercise of the collective right is subject to the rules of the 

community.

It must be noted that such community rules have formal legal status only in some States where 

the statutory legislation officially recognizes customary law. In other States, they might have no 

formal legal status but continue to be exercised in practice, which indicates that they still have some 

legal significance. In any case, the RBA requires respect for such internal community rules and thus 

considers communities as potential primary stakeholders. 

Secondary stakeholders could include conservation organizations that are not necessarily working 

at the site but have an interest in conservation in general in the country, those who use the proposed 

site but do not have a recognized legal right to do so, or those with a claim to own or use the land. 

Tertiary stakeholders could include, for example, journalists, economists, or advocacy groups. 

The results of a stakeholder analysis will vary from one State to another and from one stage to 

another. The stakeholder analysis needs to be updated at each stage, since the stakeholders will 

differ depending on the action to be carried out. A primary stakeholder at one stage may be a 

secondary stakeholder at another stage or may disappear altogether. 

Before the decision is taken to create a protected areas system, for example, the stakeholders 

will be a very wide and disparate group. Members of the general public should be considered 

as having some stake in the decision-making process, as all citizens have an interest in national 

patrimony. Other stakeholders could include State agencies with a mandate over the land, sea, or 

natural resources within the boundaries of the proposed protected area; individuals and non-State 

entities that have an interest in the area or its resources; those who may be assigned enforcement 

duties (police, coast guard); and those with rights over the proposed area. Once the decision has 

been made to create a protected area, some of these stakeholders may drop out of the picture. 

The mandate of the regulatory agencies such as mining and forestry may be removed because no 

mining or commercial logging is permitted in the protected area. Similarly, a mining company with 

rights within the proposed site will be a primary stakeholder during the discussion to establish the 

protected area. Once those mining rights over the area have been ended (for example, terminated in 

accordance with the terms of the permit or upon payment of negotiated compensation), the mining 

company will probably cease to be a stakeholder.
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• 
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In another case, a reduction in fishing quotas for conservation purposes violated native food 

fishing rights under Section 35 of the Constitution because it did not give special consideration 

to Indian food needs but treated all user groups, whether native, sport, or commercial, the 

same.
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practices and encourage the equitable sharing of the benefits arising from the utilisation of such 

knowledge, innovation and practices.” Thus, such traditional knowledge should be obtained only 

from individuals who hold it and have the authority to release it. Also, permission in the form of 

prior informed consent should be obtained from the holders of traditional knowledge before their 

knowledge is put into the public domain, and arrangements for payment should be made based on 

mutually agreed terms with the collective owners of the traditional knowledge.

In general, it is important to keep in mind that providing information is not a one-off exercise but 

should be done throughout the life of the protected area. The content of the information will need to 

be updated and adjusted to suit the different stages of creating and managing a protected area. This 
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by Amerindian communities in perpetuity in order to protect Amerindian culture and traditional way of 

life. Under Section 44 of the Amerindian Act 2006 any attempt to dispose of any right, title, or interest 

in Amerindian land is void except for limited leases and the Amerindian right to dispose of resources 

on the land. Similarly, in the case of Mayagna (Sumo) Awas Tingni Community v Nicaragua
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New activities such as tourism may also create conflicts with conservation interests and the rights 

of local peoples or communities. Tourism within a protected area should therefore be developed in 

partnership with local stakeholders, and they should have priority for economic and employment 

opportunities. Wherever possible, tourism should be controlled by local people, tourism facilities 

should be owned and run by local people, and tourism goods and services should be provided by 

them. Income-generating activities should be linked to the local economy. Tourism in a protected 

area should be conducted in a culturally appropriate way. Where there are sacred sites, the RBA 

suggests that the peoples to whom those sites are sacred should be the ones to decide whether 

tourists are permitted to visit, how many people at any one time, etc.33

The case of so called uncontacted peoples raises very different issues. The RBA suggests that a 

protected area should be created and managed in such a way that it does not have any negative impact 

on uncontacted peoples. Uncontacted peoples are not unaware of the State and other citizens but 

they may choose not to become engaged. In that case, the RBA suggests that their wishes should be 

respected and they should be left to continue their traditional way of life and culture without outside 

interference. Applying the RBA suggests that the choice of whether to make contact should be made 

by the uncontacted peoples, not by those involved in the protected area. These people can also be 

especially vulnerable to diseases introduced by outsiders. The interest in scientific research would 

therefore have to be balanced against the right to life and health of uncontacted peoples, their right 

to continue their culture, and even their right to privacy. The right to privacy is guaranteed by several 

international treaties, including Article 17 of the International Convention on Civil and Political Rights, 

Article 11 of the American Convention on Human Rights, and Article 8 of the European Convention 

for the Protection of Human Rights and Fundamental Freedoms. One option is to ensure that  
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6 Conclusions and Outlook

The goal of applying a rights-based approach (RBA) to conservation is to ensure equity – or in a 

“simpler” word, justice – within but also through nature conservation. At the same time, an RBA to 

conservation shall promote conservation efficiency and conservation effectiveness through greater 
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encouraged and, if necessary, enforced. In this context, awareness raising and further learning  

are key, as discussed in the next section. Furthermore, different triggers could be used to  

encourage a comprehensive application of RBA to conservation, as suggested in the step-wise 

approach.

A first trigger can be seen in the development of RBA policies. Such policies can be adopted by 

all relevant actors, the public sector, private business, and also nongovernmental organizations 

(NGOs) representing civil society. These policies can be developed in different forms – for example, 

national RBA policies as well as government support programmes, corporate social responsibility 

standards, and common institutional principles developed jointly by NGOs. These policies could 

directly introduce the step-wise approach or at least use it as a benchmark during the development  

phase.

While the development of such policies is a vital first step, it is important to complement these 



114

Conclusions and Outlook

(b)  develop greater understanding and capacity for rights-based approaches;

(c)  actively promote and support the adoption and implementation of such approaches”.4

A logical response to this request is the development of an “RBA to conservation clearing-house”, 

which should be available free of charge on the internet. The aim of establishing such a clearing-

house is first of all to provide a “one-stop shop”, meaning a central point for collecting and sharing 

relevant information on an RBA to conservation. Developing the clearing-house as an online tool will 

ensure that a wide range of stakeholders around the world can be reached who need to have easy 

access to the information and the opportunity to learn and make use of it. In addition, providing a 

central online platform for all stakeholders to contribute to and share information on will be critical 

in order to have everyone helping to analyse the very dispersed information about an RBA to 

conservation. Furthermore, creating a central point of information that can grow interactively will 

increase the chances of this tool being accepted by all relevant actors. 

In order to fully understand the need for and niche of such a clearing-house, it is important to recall that 

the issue of a rights-based approach has mostly been addressed in the development and business 

context, but the concept is still rather new to conservation. So far, no web-based information platform 

concentrates on an RBA to conservation, provides a comprehensive understanding of the topic, and 

facilitates its promotion in the international environmental policy arenas or its implementation at 

national and local levels.
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• Establish a mechanism for exchanging information about planned and ongoing projects and 

activities in line with the step-wise approach in order to enhance RBA understanding, offer 

learning opportunities, identify synergies among different activities, and, most important, facilitate 

the further integration of an RBA to conservation in international and national policy processes; 

and

• Provide wide coverage of the biodiversity-related sectwe uire the 
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