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Foreword

At the Third IUCN World Conservation Congress, which took place in 2004 in Bangkok, Thailand, the 

IUCN membership adopted IUCN Resolution 3.015 “Conserving Nature and Reducing Poverty by 

Linking Human Rights and the Environment”. This resolution affirmed that “… social equity cannot 

be achieved without the promotion, protection and guarantee of all human rights…” It therefore 

requested the IUCN Commission on Environmental Law “... to provide additional legal research, 

analysis and resources, and build the capacity of members in the enforcement of environmental 

laws, in close collaboration with IUCN members” and “... to provide a progress report to future World 

Conservation Congresses ... with an emphasis on human–rights tools that may be used by IUCN and 

its members in pursuit of the Mission”. 

As a response, the IUCN Environmental Law Centre with the support of distinct members of the IUCN 

Commission on Environmental Law prepared this publication to inform all actors – governments, the 

private sector, local communities, nongovernmental organizations – about the rights-based approach 



viii

“Principles concerning human rights in conservation prepared by the IUCN Environmental Law  

Centre (ELC): 

1. Promote the obligation of all state and non-state actors planning or engaged in policies, projects, 

programmes or activities with implications for nature conservation, to secure for all potentially 

affected persons and peoples, the substantive and procedural rights that are guaranteed by national 

and international law. 

2. Ensure prior evaluation of the scope of conservation policies, projects, programmes or activities, 

so that all links between human rights and the environment are identified, and all potentially affected 

persons are informed and consulted. 

3. Ensure that planning and implementation of conservation policies and actions reflect such prior 

evaluation, are based on reasoned decisions and therefore do not harm the vulnerable, but support 

as much as possible the fulfilment of their rights in the context of nature and natural resource use. 

4. Incorporate guidelines and tools in project and programme planning to ensure monitoring and 
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1	 Introduction

In the United Nations Millennium Development Goals (MDGs), clear targets have been set to achieve  

a number of goals, such as eradication of extreme poverty and hunger (MDG 1), gender equality  

(MDG 3), and environmental sustainability (MDG 7). While these MDGs and their targets indicate 

strong linkages between human well-being and environmental objectives, they do not provide 

an instrument for addressing this interrelationship, dealing with its complexity, and ensuring that 

achieving one goal does not negatively affect achievement of another.

The concept of developing and applying a rights-based approach (RBA) to nature conservation could 

be perceived as such an instrument. The objective of an RBA to conservation is to harmonize nature 

conservation activities with respect for people’s rights (in particular, human rights). 

People’s
Rights

Nature
Conservation

RBA
Figure 1: Visual Representation of an RBA to Conservation Objective
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Introduction

While linking environment and human rights issues is not a revolutionary suggestion, the RBA is 

a relatively new and evolving way of thinking about how to adjust legal and policy instruments in 

order to acknowledge and strengthen this interrelationship so that sustainable development can be 

achieved. The harmonization of the two dimensions – nature conservation and people’s rights – and 

their integration through an RBA in all relevant policies, legislation, and project activities could even 

be perceived as concretizing or “simplifying” the concept of sustainable development, which covers 

a range of ideas that bring together environmental, socidea18en 
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However, implementation of such an RBA to conservation remains slow to date. As the Millennium 

Ecosystem Assessment indicates, continuous environmental degradation still adversely affects 

individual and community rights, such as the rights to life, health, water, food, and nondiscrimination.2 

Countermeasures that aim at halting such degradation are often criticized for their negative impacts 

on people’s livelihoods. Furthermore, the vulnerable communities of the world are both the ones 

that are suffering the greatest burden of environmental degradation and those least able to mobilize 

against rights abuses. 

One reason for only limited implementation of an RBA in the conservation field is the current lack 

of an operational framework that would guide participants through such an approach. This gap is 

closely related to different interpretations of the concept among different actors and the absence of 

a common language that could be used to achieve consensus on what needs to be done and how. 

Thus further conceptual development and rigorous testing is required to determine how an RBA to 

conservation would look and how it could most effectively be applied. For this, it is important to start 

by creating a common understanding of affected people’s rights and visualizing their vulnerabilities 

in different contexts. 

With regard to the latter, climate change, forest conservation, and protected areas are addressed in this 

publication as they are currently considered as priority issues under the Convention on Biodiversity 

(CBD), with clearly rights-related challenges. For example, in its expanded Programme of Work on 

Forest Biological Diversity, the CBD Parties invite all stakeholders to take into account the adequate 

participation of indigenous and local communities and the respect for their rights and interests.3 The 

CBD Programme of Work on Protected Areas also recalls that the establishment, management, and 
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•	 Describing the implications and the advantages and challenges of applying a rights-based 

approach to conservation;

•	 Suggesting a step-wise approach for applying an RBA to conservation and providing a checklist 

of key actions that can be adapted to different situations and environmental problems;

•	 Discussing this step-wise approach within the context of three key topics of biodiversity 

conservation: climate change, forest conservation, and protected areas; and

•	 Illustrating examples of legal and policy measures that have been taken to achieve particular 

components of the step-wise approach. 

In order to achieve these objectives, Chapter 2 introduces the concept of conservation with justice 

through an RBA and suggests a step-wise approach for its implementation. Chapters 3, 4, and 5 

examine how this suggested concept may be applied to develop law and policy in the context of 

climate change, forest conservation, and protected areas, where activities conducted by numerous 

actors have the potential of particularly negative impacts on conservation and livelihoods and where 

introducing an RBA might be significantly positive for both. It is expected that implementing an RBA 

to conservation in relation to the three topics will facilitate cooperation among the many relevant 

actors to shape policies, legislation, and projects towards conservation while ensuring justice among 

the various stakeholders. Finally, Chapter 6 draws a brief conclusion from the previous chapters and 

provides the outlook for future research needs and opportunities for promoting the implementation 

of an RBA to conservation.

Throughout the different chapters, the concern of the authors is to identify how an RBA for proposed 

and on-going activities can be used to ensure positive conservation impacts, effectiveness, and 

equity and justice. In this regard, an RBA to conservation – like an RBA to development – follows the 

principle that the realization of conservation goals (like development goals) should be accomplished 

in a relationship between rights-holders and the corresponding duty-bearers. 
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2 	 A Rights-based Approach 
to Conservation

For more than half a century the international community has acknowledged that human rights 

represent the inherent attributes of the human person and are the cornerstone of a life with dignity. 

They represent the maximum claims on society and must be respected in all activities in order to 

ensure justice. At the same time, it has been recognized for more than three decades that human 
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A Rights-based Approach to Conservation

Box 1: Definitions

Conservation with justice means that all State and non-State actors planning or engaged in 

policies, projects, programmes, and activities with potential impact on nature conservation 

shall secure to all potentially affected persons the substantive and procedural rights that are 

guaranteed by national and international law. 

Conservation, according to IUCN, means management of human use of the biosphere so that 

it may yield the greatest sustainable benefit to current generations while maintaining its poten-

tial to meet the needs and aspirations of future generations. Thus conservation is positive, 

embracing preservation, maintenance, sustainable utilization, restoration, and enhancement of 

the natural environment.4

An RBA to conservation with justice, properly implemented, should facilitate the achievement of an 

ecologically sustainable environment, inter- and intragenerational equity, and respect for the intrinsic 

value of nature. In sum, the RBA to conservation with justice puts an emphasis on conservation but 

highlights the livelihoods and rights aspects of projects, programmes, and activities.

I	 Advantages and Challenges of a Rights-based Approach

Implementing an RBA to conservation requires all those involved in conservation activities, 

programmes, and policies to respect the rights of affected persons if and as they proceed. Those 
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people’s rights, the RBA can be an effective instrument to ensure the accountability of governments, 

the private sector, and conservation or human rights organizations.

There are also challenges, however, to developing and implementing an RBA related to conservation. 

While all States have human rights obligations as members of the United Nations and are bound to 

comply with both human rights and conservation duties pursuant to treaties they have ratified and 

their own national laws, not all governments are fully engaged in long-term conservation efforts or 

the realization of human rights. The commitment of non-State actors to conservation and human 

rights duties may be even more questionable: the degree to which the private sector is bound 

by international obligations remains a subject of much discussion – business entities, e.g., may 

challenge efforts to insist on their compliance with international law. Whatever the outcome of this 

debate, there is no doubt that all actors are duty-bound to conform to the national laws, including 

guaranteed rights and conservation laws, of the State where their activities take place. And the State 

is required to ensure that such actors respect the rights of those within the State. 

A second challenge arises from the limitations inherent in the RBA itself. It is predominately about 

human beings. Global human rights texts contain few references to the environment, and efforts 

to use human rights–complaint procedures to protect nature or other species have had only 

limited success.5 Yet with close to 115 national constitutions containing rights to a safe, healthy, or 

ecologically balanced environment, broader guarantees of conservation as itself a right are emerging.

A further challenge may arise from competition between rights, either across groups or within a single 

group. The right to property, e.g., may be asserted to limit the designation of a protected area, or the 

exercise of certain cultural rights may appear to infringe on gender equality. This problem is not new 

or unique, however. Courts throughout the world have had to balance and reconcile constitutional 

rights pressed by different claimants. The approach most often taken is to arrive at a decision that 

can maximize the enjoyment of all claimants’ various rights rather than one that disproportionately 

favours one right or group over another. 

Finally, the RBA requires substantial resources of time, expertise, information, and funding to build 

capacity. These deficits may be mitigated or overcome by seeking out partnerships among all the 

relevant stakeholders. 

II	 Understanding Rights 

1	 Sources of Rights

The RBA is facilitated because all legal systems establish a hierarchy among types of laws, claims, 

and rights. Constitutional (and sometimes treaty-based) human rights guarantees normally have 

higher value than other laws or regulations and take precedence over them. Other written laws and 
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This, of course, does not mean that laws and the rights they delineate necessarily conflict with moral 

claims, because human rights guarantees, conservation laws, and many other norms have emerged 

and derive their power in part from moral or ethical values. The moral and legal weight attached to 

them is an important factor in promoting their respect not only by governmental actors but by all 

members of society. However, moral or ethical claims that have not been transformed into legal rights 

usually are not the source of legal obligation and thus lack a basis for judicial or other formal means 

of enforcement. 
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that the right to health and to a clean environment is necessary to ensure that the right to life is fully 

enjoyed.13

Statutory rights add further protections, often detailing the modalities of the exercise of certain rights, 

such as the right to participate in environmental impact assessment (EIA) procedures. Customary 

rights become legal rights only if they are recognized by statutory laws.

2	 Rights and Obligations

Whatever their legal formulation, it is important to understand that rights are reciprocal in the sense 
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Box 2: Positive and Negative Obligations to Secure Rights

Respect for rights means abstention from violating or directly or indirectly interfering with an 

individual’s pursuit or enjoyment of guaranteed rights.

Protection of rights means ensuring the observance of rights through control, monitoring, 

investigation, and enforcement. 

Constitutional or statutory guarantees may repeat, reinforce, or add to international minimum 

standards. In addition, national law may guarantee rights not only against State agents, organs, and 

actions but against private actors. This in turn means that private actors have their own obligations 

to respect and protect the rights of others in all their activities, including by sustainable use and 

conservation of resources. Those involved in activities or projects thus should ensure through prior 

evaluation of the scope of the activity or project that all potentially affected persons are identified, 

informed, and consulted. Such planning can ensure that each actor respects and protects guaranteed 

rights during the life of the project or activity. However, it is important to keep in mind that even in the 

absence of State regulation, non-State actors should apply an RBA to conservation by conforming 

their conduct to international norms of human rights and conservation. This is indispensable if they 

not only admit a social responsibility – which is generally the case – but also take this responsibility 

seriously and live up to it. 

3	 Substantive and Procedural Rights

Rights recognized in international and national law today cover numerous dimensions of human well-

being and dignity but may be divided generally into substantive and procedural rights. 

Substantive Rights

At the concluding session of the 1972 Stockholm Conference, the participants adopted the Declaration 

of the United Nations Conference on the Human Environment (Stockholm, 16 June 1972), which 

established a foundation for linking human rights and environmental protection in law. Principle 1 

declared that “Man has the fundamental right to freedom, equality and adequate conditions of life, in 

an environment of a quality that permits a life of dignity and well-being”.
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	 pollution, which may cause serious physical illness, impairment and suffering on the part of the 

local populace, are inconsistent with the right to be respected as a human being.16

Furthermore, while many human rights treaties were written before environmental matters or nature 

conservation were fully considered on the international agenda, there are several relevant textual 

references.

For example, the International Covenant on Economic, Social and Cultural Rights (New York, 16 

December 1966) speaks primarily to the working environment, guaranteeing the right to safe and 

healthy working conditions (Article 7 b) and the right of children and young persons to be free from 

work harmful to their health (Article 10 para. 3). The right to health (Article 12) expressly calls on 

States parties to take steps for “the improvement of all aspects of environmental and industrial 

hygiene” and “the prevention, treatment and control of epidemic, endemic, occupational, and other 

diseases”.

The Convention on the Rights of the Child (New York, 20 November 1989) similarly refers to some 

dimensions of environmental protection in respect to the child’s right to health. Article 24 provides 

that States parties shall take appropriate measures to combat disease and malnutrition “through 

the provision of adequate nutritious foods and clean drinking water, taking into consideration the 

dangers and risks of environmental pollution” (Article 24 (2) (c)). States parties also are to provide 

information and education on hygiene and environmental sanitation to all segments of society (Article 

24 (2) (e)). 

ILO Convention No. 169 concerning Indigenous and Tribal Peoples in Independent Countries 

(Geneva, 27 June 1989) contains numerous references to the lands, resources, and environment 

of indigenous peoples (e.g., Articles 2, 6, 7, and 15). The convention requires States parties to 

take special measures to safeguard the environment of indigenous peoples (Article 4). In particular, 

governments must provide for environmental impact studies of planned development activities and 

take measures, in cooperation with the peoples concerned, to protect and preserve the environment 

of the territories they inhabit.

The most recent UN human rights text, the United Nations Declaration on the Rights of Indigenous 

Peoples (New York, 13 September 2007) adopted by the General Assembly with only four dissenting 

votes, contains several provisions relating human rights and environmental conditions. In addition to 

protection of indigenous lands (Articles 10, 25 – 27) and resources (Articles 23, 26), the declaration 

contains procedural rights of participation (Article 18) and prior informed consent (PIC) (Article 19) as 

well as a specific article on conservation. Article 29 states that:

1.	 Indigenous peoples have the right to the conservation and protection of the environment 

and the productive capacity of their lands or territories and resources. States shall establish 

and implement assistance programmes for indigenous peoples for such conservation and 

protection, without discrimination.

16	 Inter-American Commission on Human Rights, Report on the Situation of Human Rights in Ecuador, OAS 
doc. OEA/Ser.L/V/II.96, doc. 10 rev. 1, 24 April 1997, p. 92.
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2.	 States shall take effective measures to ensure that no storage or disposal of hazardous 

materials shall take place in the lands or territories of indigenous peoples without their free, 

prior and informed consent.

3.	 States shall also take effective measures to ensure, as needed, that programmes for monitoring, 

maintaining and restoring the health of indigenous peoples, as developed and implemented by 

the peoples affected by such materials, are duly implemented.

On the regional level, the African Charter on Human and Peoples’ Rights (Banjul, 26 June 1981) 

in Article 24 sets forth that “All peoples shall have the right to a general satisfactory environment 

favorable to their development”. 

The Additional Protocol to the American Convention on Human Rights in the area of Economic, Social 

and Cultural Rights (San Salvador, 17 November 1988) similarly contains a right to environmental 

quality, although the guarantee is not subject to the Inter-American system’s individual complaint 

procedure.17 Article 11, entitled “Right to a Healthy Environment”, proclaims:

1.	
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Box 3: List of Relevant Substantive Rights

•	 Nondiscrimination and equal protection of the law

•	 Right to life

•	 Prohibition of force and child labour

•	 Freedom of movement and residence

•	 Right to privacy and home life

•	 Right to property

•	 Freedom of religion

•	 Right to an adequate standard of living (food, medicine, clothing, housing, water)

•	 Cultural rights 

•	 Minority rights

•	 Right to safe and healthy working conditions

•	 Freedom of assembly and expression/opinion

•	 Right to health

•	 Right to privacy 

•	 Right to self-determination of peoples (controversial)

•	 Right to a certain quality of environment (controversial; certain aspects of this right have a 

global consensus, such as safe drinking water, and nutritious food)

Procedural Rights

Procedural rights play an equally important role in the development of an RBA to conservation, since 

they are essential for supporting as well as ensuring the actual implementation of and compliance 

with substantive rights. 

This approach is illustrated by Principle 10 of the 1992 Rio Declaration on Environment and 

Development (Rio de Janeiro, 14 June 1992), which declares that access to information, public 

participation in decision making, and access to effective judicial and administrative proceedings, 

including redress and remedy, shall be guaranteed because “environmental issues are best handled 

with the participation of all concerned citizens, at the relevant level”. The same procedural rights are 

commonly guaranteed in environmental treaties.18 A few examples of this approach are indicative.

18	 See, also Convention on Access to Information, Public Participation and Access to Justice in Environ-
mental Matters (Aarhus, 25 June 1998); Protocol to the 1979 Convention on Long-Range Transboundary 
Air Pollution Concerning the Control of Emissions of Volatile Organic Compounds or Their Transboundary 
Fluxes (Geneva, 18 November 1991), Article 2 (3) (a) (4); Convention on the Protection and Utilization of 
Transboundary Rivers and Lakes (Helsinki, 17 March 1992), Article 16; Convention on Civil Responsibil-
ity for Damage Resulting from Activities Dangerous to the Environment (Lugano, 21 June 1993), Articles 
13–16; United Nations Framework Convention on Climate Change (Rio de Janeiro, 9 May 1992), Article 
6; Protocol on Water and Health to the 1992 Convention on the Protection and Use of Transboundary 
Watercourses and International Lakes (London, 17 June 1999); Convention on the Transboundary Effects 
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The United Nations Convention to Combat Desertification in Countries Experiencing Serious Drought 

and/or Desertification, Particularly in Africa (Paris, 17 June 1994), for instance, places human beings 

at the centre of concern to combat desertification (Preamble) and requires States parties to ensure 

that all decisions to combat desertification or to mitigate the effects of drought are taken with the 

participation of populations and local communities (Article 3). The convention emphasizes throughout 

information and the participation of local communities. 

The Rotterdam Convention on the Prior Informed Consent Procedure for Certain Hazardous 

Chemicals and Pesticides in International Trade (Rotterdam, 10 September 1998) in Article 15 (2) 

requires each State party to ensure, to the extent practicable, that the public has appropriate access 

to information on chemical handling and accident management and on alternatives that are safer for 

human health or the environment than the chemicals listed in Annex III to the convention. 

The Cartagena Protocol on Biosafety (Montreal, 29 January 2000) to the Convention on Biological 

Diversity (CBD) requires the parties to facilitate awareness, education, and participation concerning 

the safe transfer, handling, and use of living modified organisms in relation to the conservation 

and sustainable use of biological diversity, taking into account risks to human health. Access to 

information on imported living modified organisms should be ensured and the public consulted in 

the decision-making process regarding such organisms, with the results of such decisions made 

available to the public. Further, each party shall endeavour to inform its public about the means of 

public access to the Biosafety Clearing-House created by the convention.

These examples illustrate that procedural rights have special relevance for the development and 

implementation of an RBA to conservation. An emphasis on rights of information, participation, and 

access to justice encourages an integration of democratic values and promotion of the rule of law 

in broad-based structures of governance. Thus, ensuring these rights is not only a way to produce 

decisions favourable to environmental protection, it can reinforce respect for human rights, the rule 

of law, and good governance more generally. Experience suggests that “governments that show 

a disregard for their citizens’ basic rights often protect the environment poorly as well”19 and that 

citizen efforts to counter environmental harm tend to promote human rights as well as enhance 

compliance with environmental norms.

More generally, fairness in procedure is important to ensure the legitimacy and thus acceptance 

within society of all proposed projects and activities. In law-making or governance, the process by 

which rules or activities emerge and proposals are adopted is highly important to legitimacy, and 
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Box 4: List of Procedural Rights

•	 Access to information

•	 Participation in decision making

•	 Access to justice/judicial review

•	 Due process/fair hearing

•	 Substantive redress

•	 Noninterference with international petition (where applicable)

4	 Rights in Practice 
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nutrition, lack of food security, and those arising from migration, displacement of persons and 

demographic dynamics” (Preamble). The convention sees the phenomenon of desertification as 

resulting not only from drought but from land degradation linked to loss of natural vegetation (Article 



18

A Rights-based Approach to Conservation

The Rights to Religion and Culture

There are over 200 million indigenous and tribal people in the world and many of them live in some 

of the world’s most vulnerable ecosystems: the Arctic and tundra, the tropical rainforests, the boreal 

forests, riverine and coastal zones, mountains, and semiarid rangelands. These territories used and 

occupied by indigenous peoples are often seen as important repositories of unexploited riches. 

According to the views of many indigenous peoples, land should not be torn open and exploited, 

which they consider a violation of Earth, nor can it be bought, sold, or bartered. There are sacred 

sites and other religious beliefs implicated. Furthermore, indigenous peoples have, over a long period 

of time, developed successful systems of land use and resource management. These systems – 

including nomadic pastoralism, shifting cultivation, various forms of agro-forestry, terrace agriculture, 

hunting, herding, and fishing – were for a long time considered inefficient, unproductive, and primitive. 

The notion of sustainability is the essence of both indigenous economies and their cultures. 

Thus the cultural and religious rights of indigenous peoples are particularly affected by exploitation of 

their lands and resources and consequent environmental harm. As found by the Special Rapporteur 

on Human Rights and the Environment: 

Indigenous peoples have a special relationship with the land and the environment in which they live. In nearly 
all indigenous cultures, the land is revered; ”Mother Earth” is the core of their culture. The land is the home of 
the ancestors, the provider of everyday material needs, and the future held in trust for coming generations.36

In the Toledo Maya case, the Inter-American Commission acknowledged the importance of economic 

development for the prosperity of the populations of the western hemisphere but insisted that 

“development activities must be accompanied by appropriate and effective measures to ensure that 

they do not proceed at the expense of the fundamental rights of persons who may be particularly and 

negatively affected, including indigenous communities and the environment upon which they depend 

for their physical, cultural and spiritual well-being”.37 

The balance between minority or indigenous rights and the protection of marine living resources was 

also at stake in Apirana Mahuika et al. v. New Zealand.38 In this case, the government of New Zealand 

acknowledged on the one hand its duty to ensure recognition of the right to culture, including the 

right to engage in fishing activities. On the other hand, it referred to its “duty to all New Zealanders to 

conserve and manage the resource for future generations…based on the reasonable and objective 

needs of overall sustainable management”. The Human Rights Committee emphasized “that the 

acceptability of measures that affect or interfere with the culturally significant economic activities of 

a minority depends on whether the members of the minority in question have had the opportunity 

to participate in the decision-making process in relation to these measures and whether they will 

continue to benefit from their traditional economy”. 

36	 Commission on Human Rights, Human Rights and the Environment, Preliminary Report Prepared by 
Mrs. Fatma Zhora Ksentini, Special Rapporteur, E/CN.4/Sub.2/1991/8, 2 August 1991, para. 25.

37	 Maya Indigenous Communities of the Toledo District v. Belize, Report Nº 40/04, Case 12.053 (Merits), 12 
October 2004, para. 150.

38	 Communication No. 547/1992, Apirana Mahuika et al. v. New Zealand, U.N. doc CCPR/C/70/D/547/1993, 
views issued 16 November 2000.
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1	 the State must ensure the effective participation of the members of the Saramaka people, in conformity 
with their customs and traditions, regarding any development, investment, exploration or extraction plan 
within Saramaka territory; 

2	 the State must guarantee that the Saramakas will receive a reasonable benefit from any such plan within 
their territory; and 

3	 the State must ensure that no concession will be issued within Saramaka territory unless and until 
independent and technically capable entities, with the State’s supervision, perform a prior environmental 
and social impact assessment.43 

In support of this decision, the Court cited the views of the UN Human Rights Committee,44 ILO 

Convention No. 169, World Bank policies,45 and the 2007 UN Declaration on the Rights of Indigenous 

Peoples. The Court viewed benefit-sharing as inherent to the right of compensation recognized under 
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and be proportional.50 In this regard, States enjoy a certain discretion or “margin of appreciation” in 

determining the legitimacy of the aim pursued. 

It is important to note that, as with the right to property, the right to privacy and home life is not 

violated when reasonable environmental protection measures are taken that limit the use of property. 

As a consequence, the European Court of Human Rights upheld planning restrictions imposed to 

preserve natural areas. However, compensation may be required.51 

The Rights to Information and Participation

Lack of information may exacerbate adverse effects on the rights already discussed by preventing 

affected people from taking the necessary measures to mitigate adverse effects on their rights. 

In the case of Claude Reyes et al. v. Chile,52 the applicant nongovernmental organizations (NGOs) and 

individuals, including Chilean legislative representatives, alleged that the State of Chile violated the 

right to freedom of expression and free access to State-held information (Article 13 of the American 

Convention on Human Rights) when the Chilean Committee on Foreign Investment omitted releasing 

information about a deforestation project the petitioners wanted to evaluate. Also, the domestic 

courts’ refusal to admit the subsequent case against the State allegedly constituted a violation of 

the right to judicial protection (Article 25). While the State argued that the requested information 

had to be considered confidential and that the release of the information would constitute arbitrary 

discrimination against the investors, the Inter-American Human Rights Court disagreed. In its 

judgment finding violations of the right to information and the right to judicial remedies, the Court cited 
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of the most important of the General Comments concerns the right to water and contains detailed 

criteria on implementation and monitoring.53

In addition to the work of the treaty bodies, the UN Human Rights Council appoints Special Rapporteurs 

or Working Groups to evaluate the enjoyment of and compliance with specific human rights related 

to environmental conditions, such as the right to food, the right to housing, freedom of religion, and 

the right to health. Their annual reports to the council provide another source of indicators that can 

be adopted or adapted to ensure that projects or activities do not affect conservation in ways that 

violate human rights, thus conforming with an RBA to conservation.54 On matters of forced and 

child labour, and on working conditions generally, the International Labour Organization establishes 

standards and guidelines.55

Another source of detail about rights and obligations linked to conservation is the jurisprudence 

of international tribunals and review bodies. Most human rights treaties and some environmental 
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each actor independently or through partnerships among stakeholders and related organizations. 

Many codes of conduct have been made public and are available online.58

Governance, the exercise of authority, is also an important aspect of the RBA. Natural resource 

governance can be described as: Who has the power to make decisions that affect ecosystems, 

their resources and the resource users and how those decisions are made; who has the power and 

responsibility to implement those decisions and how those decisions are implemented; and who is 

held accountable, and how, if decisions are not implemented.

Good governance can support and be supported by an RBA to conservation.59 Indeed, the 

Johannesburg Plan of Implementation adopted at the conclusion of the World Summit on Sustainable 

Development recognized that “good governance is essential for sustainable development”.60 

Furthermore, according to the UN Office of the High Commissioner for Human Rights, “[A] country 

cannot achieve sustained progress without recognizing human rights principles (especially 

universality) as core principles of governance.…The concepts of good governance and human rights 

are mutually reinforcing.”61 

Good governance thus drives conservation and social outcomes, and it can integrate and reconcile 

diverse interests across natural, cultural, political, and socioeconomic landscapes. Participation 

in conservation governance can empower communities, including those that are vulnerable and 

marginalized, and can mobilize their capacities to protect and fulfil their rights while ensuring 

conservation. 

III	 Implementing the Rights-based Approach

As an important first step towards developing and implementing an RBA, each State should develop 

and adopt policies, laws, and regulations governing activities that could have negative impacts 

on conservation. Such measures, including planning or land use laws and EIA or risk assessment 

procedures, should identify and commit to integrating human rights considerations in the design, 

prior approval, and implementation of all projects, programmes, and activities, whether undertaken 

by State agents or non-State actors. In addition to complying with international and local laws, 

58	 For example: The objective of The World Bank’s environmental and social safeguard policies is to prevent 
and mitigate undue harm to people and their environment in the development process. These policies 
provide guidelines for Bank and borrower staff in the identification, preparation, and implementation of 
programmes and projects. For further information on these, see www.worldbank.org/safeguards. The 
Criteria and Guidelines of the World Commission on Dams (WCD) builds a comprehensive and integrated 
framework for decision making on water and energy development that incorporates the full range of social, 
environmental, technical, economic, and financial criteria and standards. This framework is the result of 
intense study, dialogue and reflection undertaken by WCD, the WCD Secretariat, individual experts, and 
the WCD Stakeholders’ Forum, which brought together members from 68 institutions in 36 countries, 
including government agencies, affected people’s groups, multilateral agencies, NGOs, private-sector 
firms, and research institutes. For more information, see www.dams.org. 

59	 Campese, J., Sunderland, T., Greiber, T. and Oviedo, G. (eds.), op. cit. note 2, p. 12.
60	 Johannesburg Plan of Implementation, para. 138, at www.un.org/esa/sustdev/documents/WSSD_POI_PD/

English/POIchapter11.htm.
61	 United Nations Office of the High Commissioner for Human Rights, FAQ on a human rights-based approach 

to development cooperation (New York and Geneva: 2006) pp. 10, 16. 
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lack of enjoyment. Thus, part of an RBA involves on-going analysis of which specific rights issues are 

the most pressing in the given context. 

Required Action Points:

•	 Determine what rights are recognized (in international, regional, and national law) and enjoyed in 

the country of operation.

•	 Identify gaps in the existing legal structure (e.g., core human rights conventions that are not ratified 

and/or applied in practice; unclear and/or ignored tenure rights).

•	 Determine what rights are most likely to be affected by the proposed activities.

•	 Identify rights concerns that have arisen in the past and are relevant to proceeding with the 

proposed activity.

The identification of relevant rights should include not only local and national law but also regional 
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•	 Assess the baseline context to determine which rights are being respected, protected, and fulfilled 

for which individuals or groups and the status of natural resources and conservation efforts 

(assessments should lead to changes in proposed or on-going projects).

•	 Develop preliminary indicators to measure the impact of the proposed activity on conservation 

and human rights, given the baseline context (indicators should be developed and used from the 

beginning of the process and further refined at each step, rather than just at the monitoring or 

implementation stage). A full set of indicators64 should include: 

–	 Structural indicators, which measure whether appropriate legal, regulatory, and institutional 

structures are in place that are considered necessary or useful for the realization of conservation 

with justice. 

–	 Process indicators, which provide information on the processes by which the aims of 

conservation with justice have been respected in the design, implementation, and conclusion 

of the project or activity. 

–	 Outcome indicators, which provide information on the extent of realization of conservation 

consistent with human rights.

International agreements and national laws now often require environmental impact assessments 

that are broad in scope and detailed in their requirements and provisions. Such laws commonly 

provide that no actor should undertake or authorize a project or activity without prior consideration, 

at an early stage, of the environmental effects,65 and they involve a multistep process of gathering 

and disseminating information.66 However, while the implementation of an EIA will help assess the 

environmental impact of an activity, the interrelationship between conservation and human rights is 

not necessarily taken into consideration. As a consequence, EIA does not substitute for an RBA but 

is only a part of it. 

64	 To the degree possible, indicators should be reliable, valid, consistently measurable over time, and pos-
sible to disaggregate. Assessing the indicators should lead to changes in policy or action where the results 
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Action 1.4: 	 Identify Potential Conflict Resolution Mechanisms

A dispute resolution process should also be designed and implemented, when appropriate, to help 

resolve conflicts over whether a proposed project or activity should proceed.

Required Characteristics of Conflict Resolution Mechanisms:

•	 Bearing in mind that project proponents can partner with and draw on the capacities of others 

(including human rights NGOs and government bodies), dispute resolution processes should be:

•	 Made known to all the relevant individuals and communities;

•	 Well-governed (e.g., equitable, transparent, accountable), legitimate, and independent; 

•	 Complementary to other mechanisms providing access to justice;

•	 Free for claimants;

•	 Specific and transparent regarding responsibilities and processes (e.g., consultation and 

investigation process) to take up and address allegations of harm or rights violations; 

•	 Confidential, where desired, including “whistleblower” protections; 

•	 Fair in providing compensation or restitution, where necessary; and

•	 Linked to more general policies, programmes, or projects that can be adjusted to avoid repetition 

of harmful actions. 

2	 Provide Information
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Action 2.2: 	Disseminate General Information Regarding the Action

National laws on EIA may regulate the type and amount of information that must be gathered and 

disseminated.67 But even in the absence of such requirements, the proponent of a project or activity 

should ensure that potentially affected persons are provided with all the information necessary for 

them to give prior informed consent or otherwise participate in the decision-making process. In 

particular, the potential conservation impacts and the exact scope of the proposed activity must be 

described with sufficient detail to permit informed participation. 

Action 2.3: 	Disseminate Specific Information Regarding Legal Rights, Claims, and Duties of 
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Several problems could arise in the context of consultations. In particular, it may be difficult to determine 

who speaks for a community and whose voice should be heeded in cases of disagreement within 

the community. Occasionally the decision-making process of a community may not be compatible 

with certain international human rights standards (e.g., because it involves discrimination against a 

part of the community). Project proponents may also face a decision-making process so lengthy that 

it risks jeopardizing the project. These difficult questions should be addressed transparently and in 

good faith, where appropriate in cooperation or partnership with others who have relevant expertise 

or experience with the community. Some guidance is provided by the legal norms themselves. There 
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such resources (Article 15 (5)). The modalities of the CBD PIC process were elaborated through the 

Bonn Guidelines adopted by Decision VI/24 of the sixth Conference of the Parties in April 2002. The 

principles set forth that the system should provide: 

1.	 Legal certainty and clarity; 

2.	 Accessibility, in that access to genetic resources should be facilitated at minimum cost; 

3.	 Transparency: restrictions on access to genetic resources should be transparent, based on 

legal grounds, and not run counter to the objectives of the convention; and

4.	 Consent of the relevant competent national authority(ies) in the provider country and the 
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Action 3.3: 	Provide and Use Conflict Resolution Mechanisms to Secure Rights

Where consultations and PIC procedures fail to resolve differences between the proponents of a 

project or activity and those potentially affected, it may be necessary for the parties to use third-

party mechanisms such as mediation or appeals to administrative or judicial bodies. Rights are 

intended to be legally enforceable and no project proponent should proceed unless rights have been 

secured. The conflict resolution mechanisms identified in advance (see action 1.4) should be used 

first, without prejudice to administrative or judicial procedures.

4	 Take Reasoned Decisions

The first three steps are designed to produce the maximum information and input from all stakeholders 

about the consequences of a project or activity. Once this has been accomplished, a decision must 

be taken about the proposed project or activity. 

Required Action Points:

•	 Check for compatibility with rights and obligations at the international, national, and local levels. 

•	 Check that the decision making has taken place with proper information and participation.

•	 Include reasons for the decision.

•	 Disseminate the decision to all relevant stakeholders.

Required Options for Decision-making Result:

•	 The project/activity proceeds as envisaged; or 

•	 The project/activity proceeds as modified; or 

•	 A “no action” decision is taken because the detrimental consequences of the project/activity are 

too severe and cannot be mitigated. 

In making the decision, the proponent should keep in mind standards developed by international 

and national tribunals to review decisions taken for compatibility with human rights. Even assuming 

all procedural requirements have been followed, an action may still be unwarranted if alternative 

solutions are available that are less burdensome to guaranteed rights or if the decision fails to strike 



A Rights-based Approach to Conservation

33

The burden of proof may shift to the proponent to justify (by using detailed and rigorous data) a 

situation in which certain individuals face severe impacts on behalf of the rest of the community. 

5	 Monitor and Evaluate Application of the RBA

After completion of a project or activity, it is important to undertake an overall evaluation of all the 

actions and their impacts, to start a policy-practice loop/feedback loop. While prior steps may have 

been largely predictive, “[m]onitoring events and evaluating their performance will hold a mirror to the 

assumptions that were made at the outset, to see how these assumptions compare with the actual 

experience”.69 

Monitoring and evaluation will first of all help determine whether the predictions made during the 

planning phase were accurate or deficient. It also helps to understand whether and how implemented 

actions are contributing to identified goals (e.g., conservation, mitigation of negative impacts, or rights 

enhancement). Furthermore, monitoring and evaluation allows consideration of new developments 

and unintended consequences. The results should help identify what changes need to be made for 

more effective implementation of an RBA, and ultimately feed back into a cycle of iterative actions 

and “learning-by-doing” that over time contributes to a more robust and systematic RBA.70 A full 

evaluation consistent with the RBA will include communities and persons affected by the project in 

the evaluation.

Local laws, regulations, or contractual obligations may impose a legal duty to report the result of 

monitoring and post-project analysis. In other cases someone prepares the report only for his/her 

own benefit or to maintain consultations with the affected persons or communities. Obtaining and 

disseminating information about the evaluations undertaken will further implement the RBA. 

Required Action Points: 

•	 Evaluate the application of the RBA through monitoring procedures.

•	 Use indicators to assess the impacts of steps taken.

•	 Compare impacts against pre-determined benchmarks.

•	 Analyse whether actions are contributing to (positive or negative) unintended consequences.

•	 Evaluate whether and how outcomes contribute to pre-defined objectives.

•	 Where objectives are not being met, make efforts to understand why (e.g., by going back to a 

“root causes” analysis).

•	 Take account of new conditions that may affect conservation or rights.

•	 Document the process and identify “lessons learned”.

•	 Ensure that monitoring is transparent, consistent, and participatory. 

69	 International Business Leaders Forum and International Finance Corporation, “Guide to Human Rights 
Impact Assessment and Management Road-Testing Draft” (June 2007) p. 58. available at http://www.iblf.
org/resources/general.jsp?id=123946 . The experience gained from the road-testing will be used to further 
refine the guide. A revised version of the guide will be published by early-2010.

70	 Joint UNEP-OHCHR Expert Seminar on Human Rights and the Environment 4-16 January 2002, Geneva: 
Background Paper No. 1: Human Rights and Environment Issues in Multilateral Treaties Adopted between 
1991 and 2001, paras 15 and 16, available at http://www.unhchr.ch/environment/bp1.html .
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•	 Draw on the whole evaluation and lessons learned to develop, collaboratively negotiate, and 

implement any further change to the policy, project, or activity.

•	 Transparently report the experiences and draw on lessons learned to seek ways of expanding and 

strengthening the overall foundation of an RBA. 

6	 Enforce Rights

When rights have not been respected or harm occurs, Principle 10 of the Rio Declaration provides 

that “effective access to judicial and administrative proceedings, including redress and remedy, shall 

be provided”. Agenda 21 calls on governments and legislators to establish judicial and administrative 

procedures for legal redress in order to remedy actions affecting the environment that may be unlawful 

or infringe on rights under the law. They should provide such access to justice to individuals, groups, 

and organizations with a recognized legal interest. As noted earlier, denial of access to justice or 

failure to afford appropriate redress may allow a case to proceed to a regional or international human 

rights body, which may determine that the State has failed to comply with its international obligations.

Some instruments, such as the OECD Recommendation on Equal Right of Access in Relation to 

Transfrontier Pollution (Paris, 11 May 1976), make it explicit that the right to a remedy is not limited to 

nationals of a State. Both the Convention on Environmental Impact Assessment in a Transboundary 

Context (Espoo, 25 February 1991) and the Convention on the Transboundary Effects of Industrial 

Accidents (Helsinki, 17 March 1992) call for equality of access. Article 32 of the UN Convention on 

the Non-Navigational Uses of International Watercourses (New York, 21 May 1997) formulates the 

same principle under the title “nondiscrimination”. 

Possible Options for Remedies:  

•	 Restoration

Remediation of environmental harm or restoration of rights that have been infringed is required, 

where possible, by the preference for restitution as a remedy. It attempts to return those who have 

been injured to the position they would have been in had the wrong not occurred. Restoration of 

degraded natural resources is extremely costly and in some instances impossible. It is this reality 

that has led to the emphasis on prevention of harm. 

•	 Compensation

Civil actions for damages may be brought by those whose rights have been infringed due to 

activities or projects that negatively affect their livelihoods or the environmental conditions in 

which they live. Compensation for any economically assessable loss as well as for moral damages 

is common and can lead to considerable awards to those who have been harmed. 

•	 Prosecution where Violation Amounts to a Crime

The function of criminal or penal law is to protect the most important values of society by creating 

and enforcing penalties, including those involving deprivation of liberty. Increasingly, national law 

is imposing criminal liability on those who have negative impacts on the environment or seriously 

infringe the rights of others. In most States, not only the company but also its directors and 

other senior managers may be held responsible for wrongs committed. Normally, a company 

will be guilty of an offence if the offence-relevant conduct involves instructions or other acts of 

a “directing mind” of the company. Criminal sanctions can range from fines for petty offences to 
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imprisonment for more serious ones. Criminal liability may be primary, accomplice, or conspiracy. 

In many countries, accomplice liability is imposed on those who give help, support, or assistance 

to a person committing an offence or who incite, encourage, or counsel such a person. The lesser 

offence of conspiracy involves a decision by two or more parties to perpetrate an unlawful act. 





37

3	 A Rights-based Approach to 





A Rights-based Approach to Climate Change Mitigation

39

Finally, implementing an RBA may contribute to overcoming the political paralysis at the global and 

national levels that is delaying effective action to address climate change. It is important to note that 

an RBA not only requires action to address the risks to fundamental human rights resulting from 

climate change, it also demands that the rights of individuals and groups are properly considered and 

safeguarded in the design of such actions. 

In the particular case of mitigation policies and projects – i.e., those policies and projects that aim 

at reducing emissions of greenhouse gases and other substances leading to climate change – an 

RBA can become a critical tool to ensure that efforts to mitigate climate change do not come at the 

expense of people’s (human) rights. 

As the discussion of applying an RBA to all issues related to climate change would exceed the limits 

of this chapter, the following sections focus only on its application to climate change mitigation, 

using the Clean Development Mechanism (CDM) of the Kyoto Protocol as a case study. In this 

regard, it is important to note that the chapter’s focus on the CDM does not purport to evaluate 

CDM projects, nor does it imply that CDM projects systematically or structurally violate the rights of 

communities. Rather, focusing on the CDM allows the RBA to be tested in a concrete market setting 

involving billions of dollars in carbon credits associated with sustainable development projects. Also, 

as discussions continue on both expanding and reforming the CDM to encompass broader sectors 

and ensure environmental and procedural integrity,7 an RBA would ensure that the CDM’s emphasis 

on emissions reductions does not compromise people’s rights. 

The following section looks briefly at the RBA in the climate change mitigation context, introducing 

the CDM and other related issues. Part III then examines how to implement the RBA suggested in 

Chapter 2 in the particular dimension of climate change mitigation. These two parts thus portray how 

an RBA can be used to address a global crisis such as that posed by climate change, which imposes 
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deal with human-induced climate change.9 The basic CDM project cycle can be summarized in very 

broad strokes as follows.10 

A project sponsor prepares a Project Design Document (PDD) and requests a Designated Operational 

Entity (DOE) to validate the project. Once the project has been validated, the DOE submits it to 

the CDM Executive Board (EB) for registration. Once registered, the CDM project will calculate 

and monitor its emissions reductions. At periodic intervals, the project sponsor will request a DOE 

(different from the one that validated the project) to verify and certify the emissions reductions. On the 

basis of the DOE’s certification report, the EB will issue certified emissions reductions (CERs). These 

are then traded in global carbon markets.

CDM projects may include a broad range of activities that produce a net decrease in greenhouse gas 

levels compared with the existing baseline, including fuel-switching projects, the installation of solar 

panels in villages that have no access to electric grids, and planting and growing trees in deforested 

areas. For the most, however, end-of-pipe approaches rather than projects leading to increased 
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projects displace over 10 million people a year, and these tend to be the most vulnerable  

people – people who often become even more impoverished after being forced to leave their 

homes and economic activities.14 Projects involving dislocation or other impacts on communities 

and the environment can have serious consequences for human rights. As a consequence, the 

implementation of CDM projects requires a good understanding of the local circumstances and the 

context in which they are or will be operating, in order to avoid the negative impacts often associated 

with development projects. 

Action 1.1: 	 Identify Actions, Stakeholders, and Roles

Pre-project analysis is necessary to get a clear picture of the often complex operating landscape, 

and this usually begins by determining the planned concrete actions, their objectives, and their 

expected social and environmental impacts. The information collected will be critical to evaluate 

project options, particularly their location, as different locations may affect local communities in 

different ways. 

For instance, it may be that the characteristics of a mitigation project do not allow great flexibility in its 

location. The example of a hydroelectric dam as a CDM project illustrates a situation in which options 

as to the location may be restricted by geological, engineering, or geographical circumstances. Still, 

in this context, a situation analysis is key to exploring the no-dam option, among others, which 

may be warranted by the social and environmental impacts associated with the construction and 

operation of the dam. In this regard, identifying all stakeholders affected by the dam is critical at an 

early stage to implement the RBA.

Box 2: 	Hydropower Projects in China

Energy generation, given its importance for human activities as well as its pollution impacts, 

is receiving increasing attention from policy makers. Great emphasis has been put on replac-

ing dirty energy sources with “cleaner” energy, such as hydroelectric power. However, while 

hydropower has advantages over fossil fuels from a climate change perspective, the World 

Commission on Dams has clearly shown that all reservoirs – including hydropower reservoirs –  

emit greenhouse gases. As a consequence, reservoir and catchment characteristics must 

be investigated to find out the likely level of such emissions. Also, other impacts associated 

with hydropower exemplify the difficulties associated in the promotion of “alternative” energy 

sources. Estimates indicate that 60 million people had been displaced by the construction 

of dams worldwide up to 1996. Hundreds of thousands more were likely displaced by other 

aspects of hydropower projects, such as the building of canals or powerhouses.

u

14	 International Network on Displacement and Resettlement, “A Global Human Rights and Development 
Challenge,” available at www.displacement.net.
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In China, for example, the Xioaxi Hydropower Project is currently requesting registration under 

the CDM. For this project, 7,593 people have been or will be resettled as a result of the inunda-

tion of their land. The Guangxi Xiafu Hydropower Project, for which the CDM Executive Board 

has requested corrections, also entails resettlement of people living in the project’s inundation 

zone. Both of these projects raise issues of relocation, compensation to affected people, liveli-

hoods, quality of life, and sustainable development. The first round of surveys to collect public 

comments on the Xiaoxi Project indicated that 61 per cent of respondents were satisfied with 

the compensation standards; the second round indicated that 97 per cent were satisfied with 

the standards and that 90 per cent of the respondents had received compensation.

As of April 2008, some 828 hydroelectric projects had been registered or were seeking registra-

tion by the CDM, and 542 of these projects were in China. A total of 384 of the hydro projects 

were large projects according to the CDM definition (greater than 15 megawatts capacity); 280 

of these large projects were in China.

Sources: World Commission on Dams (WCD), Dams and Development: A New Framework for Decision-
Making (London: Earthscan, 2000), p. 75; Leopoldo Jose Bartolome et al., “Displacement, Resettlement, 
Rehabilitation, Reparation and Development,” prepared for the WCD, 2000; Xiaoxi PDD available at cdm.
unfccc.int/Projects/DB/TUEV-SUED1205920632.77/view; Guangxi Xiafu PDD available at cdm.unfccc.
int/Projects/DB/JCI1201850687.86/view; International Rivers, Spreadsheet of Hydro Projects in the CDM 
Project Pipeline, 19 July 2008, available at www.internationalrivers.org/en/climate-change/carbon-trading-
cdm/spreadsheet-hydro-projects-cdm-project-pipeline.
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initiate large land clearing, and can release 10 to 100 times as much carbon dioxide as is saved.16 

In addition, grains and seed oils in particular compete with food production. Therefore, biofuels can 

bring energy and agricultural markets into direct competition and thereby exacerbate water shortage 

problems and contribute to a sharp rise in global food prices. As a consequence, many people are 

already calling for a halt in the push for biofuels and for a comprehensive review of biofuels policies.17 

In the CDM context, afforestation and reforestation projects in degraded lands present similar, 

albeit different issues. For example, the procedures for demonstrating the eligibility of lands for 

afforestation and reforestation projects require evidence that the land at the moment the project 
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grid, reducing local pollution from fossil fuel plants. In addition, the generators will improve 

local air quality by lowering the amount of landfill gas released into the atmosphere, in turn 

reducing the dangerous concentration of methane gas and attendant odours. Last but not 

least, the project will also lead to a small increase of skilled jobs in the area, and the municipal-

ity will benefit from the methane plant’s revenue. 

Sources: CDM, “Durban Landfill-Gas-to-Electricity Project – Mariannhill and La Mercy Landfills,” Project 
Design Document, pp. 2–3, 4–5; World Bank Carbon Finance Unit, “South Africa: Durban Municipal Solid 
Waste,” UNFCCC Reference No.: 0545.
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Action 2.1: 	Compile and Publish Information in an Understandable and Easily  

Accessible Way
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of comments received. This request for registration shall again be made publicly available through 

the CDM website for eight weeks. It shall also be announced in the CDM news facility.31

 The CDM has also elaborated general guidance on how project sponsors should engage potential 

rights-holders and stakeholders, in order to, inter alia, prevent any infringements of their rights. 

The CDM modalities require that a DOE review the PDD to determine whether “comments by local 

stakeholders have been invited, a summary of the comments has been provided, and a report has 

been written on how due account was taken of any comments that have been received”.32 The CDM 

Executive Board has clarified that “an invitation for comments by local stakeholders shall be made 

in an open and transparent manner, in a way that facilitates comments to be received from local 

stakeholders and allows for a reasonable time for comments to be submitted. In this regard, project 

participants shall describe a project activity in a manner which allows the local stakeholders to 

understand the project activity, taking into account confidentiality provisions of the CDM modalities 

and procedures.”33

Action 2.2: 	Disseminate Specific Information Regarding Legal Rights, Claims, and Duties  

of Potentially Affected Persons 

Although the CDM’s general guidance provides flexibility to address access to information in varying 

contexts, in order to enable meaningful comments it stops short of providing specific guidance 

on what particular information the “invitation to comment” should include. In this connection, the 

guidance offered by the Executive Board relates to the ability of stakeholders to understand the 

project activity. While important, this focus is different from the ability of stakeholders to understand 

how the project activity will affect them and their rights. The RBA would address this gap by requiring 

that active engagement from project sponsors with local communities in the dissemination of 

information and informed consultations focus on preventing infringements of rights.

 Another important issue regarding information in the CDM context relates to the level of detail and 

the kind of information that should be provided in relation to the social and environmental impacts 

of the project. Again, the PDD provides an important window to explore these issues, as the CDM 

modalities and procedures require that the PDD give a description of the environmental impacts and 

document “the analysis of the environmental impacts, including transboundary impacts”. That is to 

say, some level of unspecified detail regarding environmental impacts should be disclosed in the 

PDD in all cases. The lack of specificity in regards to the level of detail and the kind of information 

that should be provided, however, may undermine the ability of stakeholders to enjoy meaningful 

access to this information. 

31	 CDM, “Procedures for Registration of a Proposed CDM Project Activity, (Version 02, Nov. 2003),” available 
at cdm.unfccc.int/Reference/Procedures/reg_proc01_v02.pdf.

32	 CDM Modalities & Procedures, op. cit. note 27, at Annex para. 37(b) (2005).
33	
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Further, the information provided in the PDD may not be sufficient to determine CDM eligibility. 

Certain reports from nongovernmental organizations (NGOs) on CDM hydro projects, for instance, 

have observed that in many cases assessing a PDD’s additionality claims depends solely on whether 

to trust the statements provided by project developers regarding the importance they or their 

financiers have placed on various factors.34 

While the CDM modalities and procedures require that the PDD include the “conclusions and all 

references to support documentation of an environmental impact assessment” if an environmental 

impact assessment (EIA) is necessary, an EIA will be only necessary “if the impacts are considered 

significant by the project participants or the host party”. In this context, the host State legislation on 

EIA will have to clarify the meaning of “significant impacts” that would trigger an EIA requirement. As 

a consequence, host State laws will control the content and process of the EIA, including community 

engagement and disclosure of information. This construct is inadequate in situations where the host 

State legislation is silent on the meaning of “significant impact” or where the host State EIA legislation 

is inadequate to secure access to information and community engagement. It is also inadequate in 

situations where it is up to the unfettered discretion of the host State’s administration to determine 

the meaning of “significant impact”, as the pressure to expedite the establishment of the investment 

may undermine the necessary protections for local communities that may be affected by the CDM 

project. 

As a general matter, the RBA requires that information be distributed in such time, format, quantity, 

and quality as to enable rights-holders and stakeholders to understand potential impacts on their 

rights, participate in decision-making processes, and seek remedies in situations where their rights 

have been violated. This requirement is not contingent on whether the impacts are “significant” in the 
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3	 Ensure Participation

It is widely recognized that public participation enhances democracy, the legitimacy of projects, 

and the quality of decisions.35 For example, the knowledge of local communities can contribute 

to identifying options for project locations and for adequate consideration of the environmental 

and social impacts. The participation of individuals and groups whose rights may be affected by 

mitigation projects is also central to avoiding undue interference with those rights. 

It is important to note, however, that depending on the location, certain climate change mitigation 

projects might require less consultation because they are removed from inhabited places. Wind  

farm projects, for instance, may be far from towns and local communities, in which case their  

impact may be de minimis, if any. By contrast, other projects may require extensive consultations, 

such as a thermal power plant gas-steam combined cycle project using natural gas in an urban 

setting.

Box 5: 	The Jepirachi Wind Power Project in Colombia

The Jepirachi Wind Power Project in Colombia is an example of a successful climate change 

mitigation project that is being implemented in indigenous peoples’ territories with active 

participation from local communities. The project was established in the Guajira region on 

Colombia’s northeast Atlantic coast, one of the poorest regions in South America. It was 

established by the World Bank through its Prototype Carbon Fund with a Colombian utility 

company and with support from the Ministry of Mines and Energy; the project became 

operational on February 2004. This wind project is expected to reduce carbon emissions by 

1,168,000 tons over a 21-year operational period, contribute to the national energy grid, and 

bring additional investment into the country.

Furthermore, the Wayuu indigenous peoples in the area, who have legal rights to their tradi-

tional lands, have designed a series of community-driven projects, in consultation with the proj-

ect sponsor, that are financed by the project and will contribute to community development. 

These include trainings to facilitate direct and indirect job creation, the provision of a water 

desalinization plant fed by wind power, the provision of water storage depots, and the provision 

of health and educational facilities. The project also employed approximately 150 indigenous 

individuals during construction.

Source: Victoria Tauli-Corpuz and Aqqaluk Lynge, Impact of Climate Change Mitigation Measures on Indig-
enous Peoples and on Their Territories and Lands (New York: United Nations Economic and Social Council, 
March 2008).

Although participation in governance of CDM projects is critical, neither the UN Framework 

Convention on Climate Change nor the Kyoto Protocol provide much indication of what these public 

35	 Jonas Ebesson, “Public Participation,” in Daniel Bodanksy, Jutta Brunee, and Ellen Hey, eds., The Oxford 
Handbook of International Environmental Law (New York: Oxford University Press, 2007), pp. 681, 688.
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participation rights and mechanisms should be. Instead, the CDM public participation rights were 

established in the Marrakesh Accords in 2001, albeit indirectly, as described next.36

Action 3.1: 	Undertake Consultations 

According to the Marrakesh Accords, local stakeholders must be consulted during CDM project 

design.37 The CDM provides two mandatory opportunities for stakeholders to comment on projects: 
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of the project with the CDM Executive Board. Such request should include again the PDD and an 

explanation of how comments received have been taken into due account. As noted earlier, this 

request for registration shall be announced and made publicly available through the CDM website for 

eight weeks. Presumably, the Executive Board will take these comments into account in its evaluation 

of the registration request. However, none of the 63 projects rejected to date has been rejected for 

failure to abide by the transparency and participation requirements and guidelines.42

A host State’s EIA legislation may already require an EIA, in light of the project’s impacts, and 

provide for effective consultation mechanisms. In such cases, the concern regarding lack of 

effective consultations may be alleviated to the extent that the PDD incorporates the documentation 

supporting the EIA. However, it may also be that the host State lacks EIA legislation or that, if such 

legislation does exist, it is inadequate or breached. In such cases, a CDM project will only be likely 

to pass the RBA test if the Executive Board’s clarification and requirements are effectively applied in 
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people. Only decision-making processes based on the pursuit of negotiated outcomes, conducted 

in an open and transparent manner and inclusive of all legitimate actors, can address the complex 

issues surrounding water, dams, and development.49 The RBA supports these recommendations 

and applies them beyond hydroelectric projects to any CDM project having a significant impact on 

local communities. So far, however, obtaining PIC is not a mandatory requirement for CDM projects. 

Action 3.3: 	Provide and Use Conflict Resolution Mechanisms to Secure Rights

As noted earlier, of the 63 projects rejected to date, none has been rejected for failure to abide 

by the CDM transparency and participation requirements and guidelines.50 While this information 

does not allow inference as to whether the CDM Executive Board is overlooking any violations of 

these requirements, it does raise questions as to the availability of legal recourse for stakeholders 

when required procedures have not been properly followed. Likewise, there are no procedures for 

stakeholder-triggered review of CDM projects.

In this regard, the application of the RBA to climate change mitigation could inspire the CDM 

Executive Board to play an important role in providing avenues for challenging projects that do not 

adequately fulfil the CDM objectives with respect to information and participation. This role could be 

performed in several ways:

•	 First, the CDM Executive Board could include information and participation issues in its review of 

DOE operations. As noted, DOEs perform an important function in evaluating compliance by the 

project sponsor with information and participation requirements during the project’s design and 

the elaboration of the PDD. 

•	 Second, the CDM Executive Board could allow formal stakeholders to request review of a CDM 

project after the receipt of the request for registration and prior to registration. Currently, only 

governments or three CDM Executive Board members can request such review. A close variant 
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decide how and to what extent it will engage local stakeholders; the stakeholders need to decide 

whether to comment on a CDM project; the DOE needs to decide to what level of scrutiny it will 

subject the project sponsor; the host State needs to decide whether the project involves significant 

impacts for the purposes of an EIA; and the CDM Executive Board needs to decide whether the 

project has fulfilled the information and participation requirements, as well as whether the DOE meets 

the accreditation standards to prepare the validation, verification, and certification reports. These 

examples illustrate the critical impact that certain decisions have in the course of a CDM project. 

The ability of each of these actors to take reasoned decisions depends on a number of factors. 

From a general perspective, a central factor influencing all the actors involved in the CDM process is 

their perception of the function of the CDM. In this regard, if the CDM is viewed solely as a scheme 

designed to certify emissions reductions that can be traded, then the various actors may not regard 

negative social and environmental impacts of CDM projects as falling within their responsibility or 

sphere of influence. It is immediately apparent that this view is limited and often not in line with the 

RBA, given that it fails to recognize the potential for negative spillover from CDM projects, as well 

as the responsibility of CDM actors for any negative externalities. This view is also at odds with the 

purposes o��inotocolढ़ÁtoÁ

and then to climate change mitigation objectives.52 

Given this, the challenge of taking reasoned decisions by the various actors involved in the CDM 

incorporates at least two elements: reasons relating to the elements of the CDM that involve 

emissions reductions – i.e., climate change mitigation – and reasons relating to the elements of 

the CDM that involve avoiding negative externalities of the project and infringements of rights. In 

this sense, and of great significance, the CDM provides opportunities for using the RBA to achieve 

sustainable development.

Sustainable development is an open-ended concept that attempts to integrate economic, social, 

and environmental policies. Therefore, local communities should have the right to participate in any 

decisions that will affect them, in addition to substantive rights to natural resources, in accordance 

with human rights norms.53 In the CDM context, it is the prerogative of the host State to determine 

whether a project contributes to its sustainable development, and such approval is a requirement for 

project registration. 

However, at times this eligibility requirement raises questions by project proponents, particularly 

when the host State does not have a clear sustainable development policy.54 It also raises concerns 

52उ
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While the CDM monitoring provisions generally focus on anthropogenic emissions, the CDM 

modalities and procedures do include a provision that incorporates documentation of the analysis 

of the environmental impacts of a project into the monitoring plan of the PDD.58 Significantly, the 

implementation of the registered monitoring plan shall be a condition for verification, certification, and 

the issuance of CERs.� In other words, the monitoring process needs to look at the environmental and 

social impacts of the project. However, the CDM modalities do not establish a threshold of negative 

environmental and social externalities that could invalidate CERs. Consequently, the information 

produced in the environmental and social monitoring appears to play a strictly formal role, since the 

verification and certification phase will focus on the application of the monitoring plan with a view to 

determining the reductions in anthropogenic emissions.
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change mitigation context, using the CDM as a case study. As shown, current CDM modalities and 

procedures already contain certain tools necessary to apply certain steps of the RBA; indeed, most of 

the concerns raised with respect to CDM projects to date relate to its environmental and procedural 

integrity, not to violation of rights. Then again, as the CDM experiences expansion and reform, the 

RBA can be used to ensure that its future operations maintain and even improve its track record as a 

positive contribution to sustainable development, including respect for human rig

To conclude, the normative content of several guaranteed human rights provides the basis for 

an RBA to climate change. The RBA can inform governmental policies designed to mitigate – 

but also to adapt to – climate change. The RBA also can provide much needed inspiration and 

impetus to increasing international cooperation for sustainable development and climate change  

mitigation. 
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4	 A Rights-based Approach to 
Forest Conservation

The demands of the timber, paper, and pulp industries have heavily simplified and degraded forests 

worldwide. Global deforestation continues at an alarming rate, as forests are cleared for agriculture 

or harvested unsustainably.1 Pressures on forests will not disappear anytime soon, and the Food and 

Agriculture Organization (FAO) expects croplands in the developing world to expand over the next 

three decades.2 The destruction of forests has a heavy impact on the welfare of poor and vulnerable 

populations and contributes to climate change and to the loss of biodiversity.3 According to the 

World Bank, in 2004 more than 1.6 billion people depended to varying degrees on forests for their 

livelihoods,4 and a significant number of people living in poverty relied on forests for much of their 

fuel, food, and income.5 

Communities living in forests often suffer the consequences of conflicts over forest resources without 

enjoying the financial benefits.6 Forest policies in several countries have long assigned priority to 

financial revenues and sustained timber yields, giving only marginal consideration to customary 

tenure systems and to traditional subsistence and social support networks. In this context, severe 

human rights abuses were committed, particularly in connection with the involuntary resettlement of 

forest-dwelling populations. 

The impact of forest activities on human rights has on several occasions been noted by national and 

international judicial bodies. By way of example, the Inter-American Commission on Human Rights 

has found that deforestation and logging activities may impair the human rights of forest-dwelling 

communities, including their right to life.7 Along similar lines, the UN Human Rights Committee has 

established that the expropriation of lands for timber development may threaten the way of life and 

culture of indigenous peoples and violate the prohibition of discrimination.8

1	 For updated data on deforestation rates, see Food and Agriculture Organization (FAO), State of the World’s 
Forests 2007 (Rome: 2007).

2	 See J. Bruinsma, ed., World Agriculture: Towards 2015/2030 – An FAO Perspective
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Until recently, forestry legislation in developing countries secured forests as State assets and 

established systems for regulating access to forests. Historically, the implementation of this model 

has led to the assertion of governmental control over forests at the expense of local actors. In several 

countries, however, governments do not effectively regulate the use of forests, and much of the 

global forest estate is characterized by confusion and insecurity over forest ownership and tenure 

rights. In this regard, many forest-dwelling communities do not have formal rights to the lands and 

resources on which they depend. This situation of uncertainty has long fanned popular discontent 

and caused forest conflicts. At stake is a vast amount of real estate, considerable timber wealth, and 

other assets, including biodiversity and carbon stocks. 

Box 1:	 Forest Conflicts

According to FAO, over the past 20 years at least 26 tropical countries have experienced armed 

conflicts in forested areas. Conflicts can erupt in frontier areas over access to land and timber. 

A 2000 study on the allocation of property rights at the frontier in Brazilian Amazonia reported 

frequent clashes as landless groups and large landholders disputed property ownership. 

Clashes were attributed to legal ambiguity: while some legislative measures guaranteed 

landownership to the property holders, others allowed redistribution of “underutilized” land 

(including forest) to landless people. The study also highlighted that conflicts were more likely 

where land was valuable and there were overlaps between land titles. 
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benefiting local communities have led to schemes of community forest ownership and management.12 

These efforts have produced mixed results. Whereas reportedly about a quarter of the world’s forests 

are under community management,13 community control over forest resources is often contested. 

In several countries forest regulations continue to provide little scope for communities to play a 

meaningful role in the planning, management, and allocation of forest resources.14 Many forest 

reforms have been criticized for not adequately addressing the rights, customs, and institutions 

of forest communities.15 Despite this mixed track record, the rationale underlying schemes for 

community forest management and ownership remains persuasive and urgent, as described in this 

chapter.  

I	 Advantages and Challenges of a Rights-based Approach

Disregarding existing rights over forests and their resources may undermine the successful outcome 

of strategies to ensure forests conservation and sustainable management. It is, however, hard for 

policy makers to decide which rights to give priority to. To date, no comprehensive rights-based 

approach (RBA) to forestry has been undertaken. The recently adopted Non-legally Binding Instrument 

on All Types of Forests of the United Nations Forum on Forests (UNFF) merely encourages States 

to promote the involvement of local communities, forest owners, and other relevant stakeholders in 

decision-making processes.16 Some acknowledgement of the need to protect selected human rights 

may be found in the Forest Stewardship Council’s Principles and Criteria for Forest Management,17 

in the World Bank Operational Policy on Forests,18 and in the Guidelines for the Sustainable 

Management of Natural Tropical Forests of the International Tropical Timber Organization (ITTO).19 

These instruments chiefly make reference to forest ownership and access rights and to the rights of 

indigenous peoples.

12	 For a review, see F. Romano and D. Reeb, Understanding Forest Tenure: What Rights and for Whom? 
(Rome: FAO, 2006).

13	 A. White and A. Martin, Who Owns the World’s Forests? Forest Tenure and Public Forests in Transition 
(Washington, DC: Forest Trends, 2002).

14	 For this view, see, e.g., Romano and Reeb, op. cit. note 12, p. 1.
15	 M. Colchester, Beyond Tenure. Rights-based Approaches to Peoples and Forests. Some Lessons from the 

Forest Peoples Programme, presented to the International Conference on Poverty Reduction in Forests: 
Tenure, Markets and Policy Reforms, Bangkok, Thailand, 3–7 September 2007.

16	 United Nations Forum on Forests (UNFF), Non-legally Binding Instrument on All Types of Forests. Adopted 
by the UN General Assembly, 17 December 2007, A/RES/62/98, Principles II (c) and V.6 (w), see infra.

17	 Forest Stewardship Council (FSC), Principles and Criteria for Forest Stewardship (Washington, DC: 2002), 
Principles 2 and 3 – see infra.

18	 See World Bank, op. cit. note 4, p. 4: “In collaboration with its client countries and partners, the Bank’s 
primary roles will be to work with client countries to strengthen policy, institutional, and legal frameworks to 
ensure the rights of people and communities living in and near forest areas; to ensure that women, the poor, 
and other marginalized groups in society are able to take a more active role in formulating and implement-
ing rural forest policies and programs.”

19	 International Tropical Timber Organization (ITTO), Revised ITTO Criteria and Indicators for the Sustain-
able Management of Tropical Forests Including Reporting Format, Policy Development Series No. 15 
(Yokohama, Japan: 2005), p. 13; ITTO, Guidelines for the Restoration, Management and Rehabilitation of 
Degraded and Secondary Tropical Forests, Policy Development Series No. 13 (Yokohama, Japan: 2002), 
p. 34. 
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A comprehensive RBA can be a powerful instrument to combine conservation interests with the 

needs of forest-dependent communities. On the one hand, conservation practices can benefit local 

users by protecting their lands and resources. On the other hand, the protection of the rights of 

forest communities is required on human rights grounds, and may also help preserve biodiversity, 

providing a front line defence against deforestation. For example, indigenous peoples’ claims may 

help maintain the integrity of territories and avoid ecological fragmentation – a key requirement for 

biodiversity conservation.20

The priorities of forest communities, however, may not necessarily align with the ones of conservation. 

A synergy of intents can only be achieved through a careful balancing of conflicting interests. The 

RBA may prove a useful tool for guidance in this delicate process. This chapter will test the step-

wise RBA introduced in Chapter 2 with reference to schemes of community forest ownership and 

management. 

II	 RBA in the Community Forest Management Context

As mentioned earlier in this chapter, a growing portion of the world’s tropical forest estate is owned 

or managed by communities.21 Governments are increasingly aware that formal forest ownership 

systems may discriminate against the rights and claims of local communities, and measures to 
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In Chief Bernard Ominayak and the Lubicon Lake Band v Canada, the UN Human Rights Com-

mittee found that expropriation of the territory of the band and its subsequent use for oil and 

gas exploration and timber development amounted to a violation of the prohibition of discrimi-

nation. Along similar lines, in Maya Indigenous Communities of the Toledo District v Belize, the 

Inter-American Commission found that by failing to take measures to recognize the commu-

nity’s property right to the lands they traditionally occupied, Belize had violated the prohibition 

of discrimination and the right to equality before the law. In Mary and Carrie Dann, the Com-

mission required the State authorities to put in place “special measures to ensure recognition 

of the particular and collective interest that indigenous people have in the occupation and use 

of their traditional lands and resources and their right not to be deprived of this interest except 

with fully informed consent, under conditions of equality, and with fair compensation.”

Source: United Nations’ Committee on the Elimination of Racial Discrimination (CERD) re Suriname Deci-
sions 1(69) (2006) and 1(67) (2005) CERD/C/DEC/SUR/2 and CERD/C/DEC/SUR/5; Chief Bernard Ominayak 
and the Lubicon Lake Band v. Canada, Communication No. 167/1984, U.N. Doc. CCPR/C/38/D/167/1984 
(1990); Maya Indigenous Communities of the Toledo District v Belize, Case 12.053, IA C.H.R. Report 40/04 
(2004); CERD/C/64/CO/9/Rev.2, 12 March 2004; Mary and Carrie Dann (United States), Case 11.140 IA 
C.H.R., Report 75/02 (2002). 

Recognition of the rights of local communities and indigenous peoples over forests is not only an 

issue of justice. There is also an increasing convergence between conservation and development 

agendas. As noted earlier, without secure rights local communities lack long-term incentives to 

invest in forest stewardship and to protect forests. Traditional management practices may have a 

positive impact on biodiversity conservation and ecosystem maintenance.22 Building natural assets 

in the hands of low-income individuals and communities is therefore increasingly regarded as a key 

strategy to simultaneously advance the goals of poverty reduction and environmental protection.23 

Another reason for promoting community forestry is that many countries have not developed the 

governance structures and management capacities necessary to ensure forest protection. In this 

context, involving forest communities in the management of forest resources may be an effective tool 
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bundle of rights and obligations. Restrictions on land uses may be found in planning, public health, 

and environmental legislation. Land leases may also be subject to conditions, largely depending on 

the landowner’s objectives.

Forests may be under public or private ownership. In most developing countries forest land is under 

formal State ownership. 24 In practice, however, large parts of land continue to be run according to 

“customary rules”, especially in remote areas inhabited by indigenous peoples. “Customary rules” 

were developed to allocate the use of resources, such as land and water, among community members. 

Rights recognized under customary rules are often quite different from the ones recognized by formal 

law. The relationship between formal and customary rights is complicated by the fact that the latter 

often do not have equivalents in formal law. A further complication is that customary rights are likely 

to vary quite substantially from one context to another.
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evaluation of proposals for timber extraction permits does not include consultations with cus-

tomary owners. As a result, customary owners do not have legal control over permits and 

have no legal relationship or privity of contract with the purchasers of extraction rights. Con-

sequently, they cannot take legal action against breaches of concessions agreements, even 

though such breaches affect their forests.
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be better positioned to reap the economic incentives associated with REDD.29 This could lead to 

inequitable situations whereby local communities that have acted as forest stewards fail to receive 

the financial benefits. In this connection, the Stern Review on the Economics of Climate Change 

mentions that defining property rights to forestland and determining the rights and responsibilities 

of landowners, communities, and loggers is key to effective forest management for carbon 

sequestration. The review also stresses the need to involve local communities in forest management 

and to respect informal rights and social structures.30 

Box 4:	 Combination of Conservation, Carbon Sequestration, and Pro-Community  

Policies

Bolivia hosts one of the earliest examples of REDD projects, the Climate Action Project in Noel 

Kempff Mercado National Park. The project has been described as “a carbon emissions and 

leakage avoidance project with a community-development component” and stemmed from a 

pilot voluntary initiative by the Government of Bolivia and a consortium of companies and non-

governmental organizations. In particular, the project aims to lower carbon dioxide emissions 

from deforestation, providing forest conservation and leakage avoidance through two comple-

mentary activities: monitoring logging companies and assisting community development. 

At the outset, the project bought back concessions from logging companies that had obtained 

the right to harvest timber in the area adjacent to the national park. The regained land was 

donated to the park, where a deforestation ban was enforced. The risk of leakage was 

addressed through agreements with former timber concessionaires, which obligated them to 

report on the use of compensatory funds received to cease operations and to cooperate in sus-

tainable forestry practices outside the protected area. The project encompasses a programme 

to measure the carbon stored in the forest and avoided carbon emissions. 

Although not eligible for registration under the Clean Development Mechanism (CDM), the proj-

ect was the first conservation-based REDD initiative to be certified following CDM standards. 

The Government of Bolivia owns 49 per cent of the emissions reductions achieved through the 

project and is required to spend the proceeds from the sale of offset credits on park manage-

ment and biodiversity conservation.

The project included initiatives to create economic alternatives to deforestation and to improve 

the livelihood of local communities. In this regard, the project provided a programme promot-

ing land tenure and community property rights. Before the project started, none of the com-

munities bordering the park had property rights to the land they historically had lived on. After 

u

29	 For this analysis, see L. Peskett, D. Huberman, E. Bowen-Jones, G. Edwards and J. Brown, Making REDD 
Work for the Poor (Gland, Switzerland: IUCN, 2008).

30	 “Executive Summary,” in N. Stern, The Economics of Climate Change: The Stern Review (Cambridge, 
UK: Cambridge University Press, 2006), p. 16. 
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In principle, communities should be better than distant governments at managing and policing 

their forests. Some countries have therefore devolved to local communities management rights to 

public forests. Forest tenure reforms are often implemented when overall State management has 

failed.36 Such reforms aim to reverse the results of unsuccessful management by increasing the 

participation of local populations or the private sector, recognizing local customary rights, and 

allocating management responsibilities to local actors. These arrangements, also known as “joint 

management” and “co-management,” do not alter landownership patterns but convey limited 

management rights and responsibilities. Joint forest management (JFM) and co-management 

arrangements are increasingly common in areas where governments recognize their limited capacity 

to manage public forestlands effectively. They are also spreading in degraded forest areas, where 

they have produced positive results.

Box 5:	 Successful Joint Forest Management in India

Joint forest management was introduced in India with the 1988 Forest Policy. This reform 

attempted to share forest benefits and management responsibility between the State and com-

munities, with the aim to combine conservation and development objectives. By 2005 JFM 

covered 27 per cent of the national forest area. Although rules differ State by State, they gen-

erally give communities access to forests for fuelwood, fodder, and other extractive products 

and grant them a proportion of revenue from commercial timber sales. More degraded, less 

commercially valuable forests are most likely to be put under the programme. 

Reportedly, JFM has improved forest regeneration and has had a positive impact on liveli-

hoods, while legitimizing people’s use of forests. In the State of Orissa, for example, participa-

tory JFM arrangements have helped overcome some of the difficulties posed by protected for-

ests where, in the absence of recognized rights over land, people had been displaced without 

compensation or continued cultivating and living on lands over which they had no valid title. 

The Orissa Government provided guidelines for local community involvement in the protection 

of forests through the formation of village-level forest protection committees. A State-level 

steering committee was also constituted to monitor and guide implementation. The forestry 

department supervised the selection/demarcation of the forest area for JFM, the preparation 

of JFM micro-plans and budgets, the transfer of sound silviculture and soil conservation skills 

to village committees’ members, and the implementation of JFM micro-plans. Although much 

needs to be done to strike an improved balance between conservation and community needs, 

JFM may be regarded as a useful step in the right direction.

Sources: K. D. Singh, J. P. Singh, and B. Sinha, “Trends in Forest Ownership, Forest Resources Tenure and 
Institutional Arrangements: Are they Contributing to Better Forest Management and Poverty Reduction? 
Case Studies from Orissa, India,” in FAO, Understanding Forest Tenure in South and Southeast Asia (Rome: 
2006), pp. 81 – 114; K. S. Murali, I. K. Murthy, and N. H. Ravindranath, “Joint Forest Management in India 
and Its Ecological Impacts,” Environmental Management and Health, vol. 13, no. 5 (2002), pp. 512 – 28; 
A. Khare et al., Joint Forest Management: Policy, Practice and Prospects (London: IIED, 2000). 

36	 For this analysis, see Romano and Reeb, op. cit. note 12, p. 7.
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As the case of India exemplifies, when rights are granted on a long-term basis and are clearly defined, 

community forest management and joint forest management schemes are conducive to sustainable 

forest management and regeneration. To be effective, community tenure rights need to be supported 

by adequate capacity and by legal frameworks that take into consideration pre-existing entitlements. 

However, often tenure reforms do not make provision for clear, long-term rights and responsibilities. 

3	 Common Obstacles

This section has illustrated how merely placing forests under local stewardship may not be sufficient 

to promote sustainable community forest management. Although situations and contexts differ from 

country to country, flaws that undermine forest ownership and tenure reforms share some common 

features:37 

•	 Fragility of rights: Often the introduction of community forest ownership and tenure schemes is not 

matched by clear, formal, long-term, enforceable rights and responsibilities. Many forest policies 

and legal frameworks fail to address issues concerning rights security. Sustainable forest uses 

are more likely when communities have clear rights backed by sufficient institutional strength and 

when there are mechanisms in place to monitor and regulate use.38

•	 State control in disguise: Despite the official transfer of rights, States often retain predominant or 

overall control on forest management activities. 

•	 Limited management capabilities: Without appropriate training, the mere transfer of forestland 

to communities may not solve questions relating to deforestation and forest degradation. While 

some forest communities have centuries-old traditions to draw on, others are assemblages of 

recent migrants with little internal organization and expertise over forest management.39 

•	 Lack of transparency and accountability: It is inevitable that wealthier, better educated and more 

politically connected community members exercise greater control over resources. While this 

control can be more or less benign, in the worst cases corrupt leaders may sell or seize community 

resources for private gain. 

•	 Poor quality of resources allocated to local holders: often forests handed over to communities are 

severely degraded and have little or no commercial value. 

•	 Need to combine sustainable livelihoods and income generation with forest conservation: 



74

A Rights-based Approach to Forest Conservation

III	 Implementing an RBA in Community Forest Management

This section will test the step-wise approach described in Chapter 2 with regard to community forest 

management. Examples and lessons learnt will be drawn primarily from a case study on community 

forests in Nepal. Nepal’s community forest management schemes have produced positive 

conservation results and contributed to solving the vexed question of forest conservation in the 

country. Nepal has reportedly experienced serious conflicts associated with forest conservation, and 

army officers and forest rangers have been accused of severe human rights abuses at the expense 

of local populations.40 Community forest schemes represent a viable alternative to the deployment 

of the army to secure forest conservation. In this context, the adoption of an RBA may help solving 

tensions between conflicting objectives in the administration of forest resources.

Box 6:	 Community Forests in Nepal

Community forestry has significantly contributed to slowing deforestation and increasing forest 

cover in Nepal. The 1993 Forest Act and the 1995 Forest Regulation enabled the handover of 

public forests to traditional user households adjoining forests for development, conservation, 

and utilization. The main objective was fulfilling local communities’ need for basic forest prod-

ucts, such as fuelwood, fodder, bedding materials for livestock, and timber. 

Community forest users groups are authorized to protect and manage the forest in accordance 

with the provisions made in forest operational plans. Plans are prepared with technical 

assistance from forest rangers, and they are subject to the approval by local District Forest 

Offices. Forest plans describe how to protect, manage, and utilize forests, how to sell or 

dispose of forest products, and punish violators. Operational plans are valid for five years and 

may be renewed after termination.

As a general rule, community forests should be managed and used without any negative impact 

on the environment. Forest users groups are responsible for protecting the community forests 

from encroachment. For management purposes, the most important activities delegated to 

communities are clearing unwanted weeds; removing dead, dying, and diseased trees; thinning 

thick stems and pruning branches to maintain horizontal space between stems; and planting 

in gaps. In community forests it is illegal to construct residential buildings, cause erosion and 

landslides, quarry, collect stone or soil, and catch or kill wildlife. 

Users groups can collect forest products and distribute them among their members, accord-

ing to the rules stipulated in the operational plan. Forest products are available to beneficiaries 

only at specified times of the year. The groups can also sell forest products to outsiders after 

the group members’ requirements have been met. Prices are fixed by the groups but cannot be

u

40	 See S. Jana, “Voices from the Margins: Human Rights Crises Around Protected Areas in Nepal,” Policy Matters 
(IUCN), vol. 15 (2007), pp. 87 – 100; N. Sharma Paudel, S. Ghimire, and H. Raj Ojha, “Human Rights – A Guiding 
Principle or an Obstacle for Conservation?” Policy Matters (IUCN), vol. 15 (2007), pp. 299-310.
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 lower than those fixed by the government. When selling sal (Shorea robusta), timber, and khair 

(Acacia catechu) outside the user group, communities are required to pass on 15 per cent of the 

proceeds to the government. In addition, groups must spend at least 25 per cent of their total 

forest income on forest management; the remaining 75 per cent can be spent on community 

development activities. 

Most community forest groups are protection-oriented and do not manage their forests inten-

sively. Overall, communities have successfully reversed deforestation and improved forest con-

ditions. A report on Nepalese forestry over 1976 – 2000 found that the highest net improvement 

and gain in forest cover occurred in public forests under the de facto control of local communi-

ties or municipalities, followed by formalized community forests.

Source: B. K. Singh and D. P. Chapagain, “Trends in Forest Ownership, Forest Resources Tenure and 
Institutional Arrangements: Are they Contributing to Better Forest Management and Poverty Reduction? 
Community and Leasehold Forestry for the Poor: Nepal Case Study,” in FAO, Understanding Forest Tenure 
in South and Southeast Asia (Rome: 2006), pp. 115 – 52; A. P. Gautam, G. P. Shivakoti, and E. L. Webb, 
“Forest Cover Change, Physiography, Local Economy, and Institutions in a Mountain Watershed in Nepal,” 
Environmental Management, vol. 33, no. 1 (2004), pp. 48 – 61.

1	 Undertake a Situation Analysis

When developing new or revising existing forest policies and legislation in order to solve forest 

conflicts, the needs, potential, and requirements for the establishment of community forestry regimes 

should be analysed. This has to start with a thorough situation analysis. 

Action 1.1: 	 Identify Actions, Stakeholders, and Roles
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•	 Third parties who do not have a title to land but still have a legitimate interest to the forest resources 

upon it, such as conservation actors and logging companies; and

•	 Local advocacy groups and NGOs may be important vehicles to voice the concerns of local 

communities.

In the case of community forests in Nepal, the key rights-holders are user groups, the government, 

(which retains formal land ownership), and local District Forest Offices. Federations accepting 

membership from user groups may also be regarded as stakeholders, together with national and 

international NGOs that provide funding and support to community forests. Other stakeholders 

include traditional forest users who are not part of community user groups. 

Action 1.2: 	 Identify Applicable Legal Rights, Claims, and Duties

At the root of many forest conflicts there is a fundamental question over who owns forests and who 

has the right to decide what happens to them. These relationships are chiefly ruled by land tenure 

and property regimes. In order to establish the potential for community forestry regimes, it is also 

crucial to carry out an assessment of the implementation of existing regulations and to understand 

the social, economic, cultural, and political causes of non-compliance.41 In this context, the following 

set of preliminary questions can identify the extent to which local communities are involved in forest 

ownership and management:42

•	 Do communities have ownership or tenure rights over the forest area? 

•	 If so, are these clear, legally recognized, and protected? 

•	 How long is the period of tenure? 

•	 What are the reasons behind investing or not investing in forest and tree management?

•	 Do communities have clear rights to gain access to products from the forest? 

•	 Is access hindered by costly and complex requirements for inventories, management plans, or 

permits and licenses? 

•	 Are there any conflicting rights or unresolved claims? 

•	 Are there restrictions for selling forest products, including price restrictions? 

When drawing conclusions from the answers to these questions, it is important to recognize that 

some human rights are particularly relevant in connection with the establishment of forest community 

ownership and management schemes. These are: 

•	 The right to an adequate standard of living; 

•	 The right to adequate housing; 

•	 The prohibition of discrimination; and 

•	 The right to freedom of movement. 

When dealing with indigenous peoples, it is important to emphasize that these groups enjoy special 

protection under international law, due to their historical relation to the lands and territories they 

41	 FAO. op. cit. note 11, p. xiii.
42	 FAO, op. cit. note 9, pp. 9-10.
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use or occupy. The Forest Stewardship Council Principles and Criteria for Forest Stewardship 

contain specific guidelines in this regard. According to Principle 3, “the legal and customary rights 

of indigenous peoples to own, use and manage their lands, territories, and resources shall be 

recognized and respected”.43
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manifestations of rights, such as property surveys and titles, can enhance tenure security. However, 

formal adjudication and title registry can be a great challenge to the affirmation of customary rights. 

When there is a lack of fair and legitimate procedures, surveys and titles may not only fail to deliver 

tenure security, they may also increase the levels of conflict.45 It is therefore necessary that these 

processes keep local circumstances, customs, and uses in due consideration. At the community 

forest level, conflicts between users should be addressed through fair adjudicating procedures that 

guarantee impartiality. The use of these mechanisms should not preclude access to courts of law.

2	 Provide Information

Reforms of forest property and tenure systems should take place transparently and should guarantee 

public access to information. Even when such reforms are grounded in law and policy, information 

still needs to be disseminated to facilitate the participation of all stakeholders. 

In this context, different groups may benefit from different types of information. For example, forest 

rangers and staff in charge of monitoring forest access must be fully informed about existing users 

rights. Forest users, on the other hand, need to be informed about their rights and duties, as well as 

of mechanisms to protect and enforce them.

Action 2.1: 	Compile and Publish Information in an Understandable and Easily Accessible 

Way

Community forestry needs to be supported through the spread of adequate information. Appropriate 

support must be provided to help potentially affected groups appreciate the implications of adhesion 

(and lack of adhesion) to community forest schemes. To this effect, leaflets, manuals, training course 

curricula, and handbooks need to be made available. Furthermore, it is necessary to inform all poten-

tially affected individuals through appropriate media (e.g., radio programmes, newspapers, etc).

For instance, in Nepal’s community forests, forest officers provide advice, technical assistance, 
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3	 Ensure Participation

Like other natural resources, forest resources are subject to capture and exploitation by political, 

economic and military elites. Lack of transparency in decision-making enables political and cor-

porate elites to act with minimal public accountability, which tend to lead to unsustainable prac-

tices. By contrast, following an RBA in forest activities means ensuring an open, highly inclusive, 

multistakeholder process and the effective participation of all interested parties.

In this regard, the UNFF Non-legally Binding Instrument on All Types of Forests states that “local 

communities, forest owners and other relevant stakeholders contribute to achieving sustainable 

forest management” and requests that they “should be involved in a transparent and participatory 

way in forest decision-making processes that affect them, as well as in implementing sustainable 

forest management, in accordance with national legislation”. The instrument calls on States to 

“promote active and effective participation by major groups, local communities, forest owners and 

other relevant stakeholders in the development, implementation and assessment of forest-related 

national policies, measures and programmes”.46

Generally, allocating forest resources in a more participatory and accountable way contributes to 

improving forest management and to reducing conflicts.47 For community forestry, participation 

entails in particular:

•	 A participatory approach to forest law design; 

•	 Promoting transparency;

•	 Reducing the potential for corruption;

•	 Enabling people to scrutinize the effectiveness of subsequent implementation;

•	 Ensuring greater equity; and 

•	 Minimizing the undue influence of privileged groups.48 

Action 3.1: 	Undertake Consultations 

Consultations are a time-consuming activity that should start early and ideally should include 

direct contacts with affected subjects. Consultations should take place in good faith and adhere 

to domestic legislation.49 It is good practice to record what percentage of stakeholders is present 

at each moment of consultation, subdividing by category (gender, age, etc). An evaluation of the 

quality of participation is also necessary to prevent situations where, for example, a local community 

is merely informed about the proposed project(s) and about decisions already taken by others. 

The main goal is to guarantee that stakeholders have a real chance to exercise negotiating power 

and influence decisions in their capacity as rights-holders, persons affected, and beneficiaries. An 

46	 UNFF, op. cit. note 16.
47	 L. Tacconi, K. Obidzinski, and F. Agung, Learning Lessons to Promote Forest Certification and Control 

Illegal Logging in Indonesia (Bogor, Indonesia: CIFOR, 2000), p. 10.
48	 J. Lindsay, A. Mekouar, and L. Christy, Why Law Matters: Design Principles for Strengthening the Role of 

Forestry Legislation in Reducing Illegal Activities and Corrupt Practices (Rome: FAO, 2002), p. 9.
49	 For the following guidelines, see C. Tanner et al., Making Rights a Reality: Participation in Practice and 

Lessons Learned in Mozambique (Rome: FAO, 2006), p. 54. 
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important feature may be the inclusion of procedures open to the public aimed at reducing incentives 

and opportunities for corruption and manipulation of forestry administration.

The involvement of all categories of stakeholders entails a true commitment to listening and 

understanding their needs, objectives, insights, and capacities and to finding ways to accommodate 

the multiple interests at stake. Limited consultation so that only acceptable voices are heard is not 

sufficient. Identifying those with rights to speak for communities may be, however, a challenge. In this 

regard, it is vital to comply with the requirements and prescriptions of domestic law and to ensure 

respect for the human rights of those affected.

At the community level, community representatives should ideally be a part of the community in 

question, democratically elected. Elections should be held regularly and should also be recorded. 

Internal decision-making should take place through the direct involvement of all affected stakeholders. 

NGOs and community activists may play a fundamental role of intermediation. It is nevertheless 

important to carefully establish the legitimization of these subjects, their links to the communities and 

other potential stakeholders, and their accountability to those they represent.

In Nepal’s community forests, elite groups tend to exclude more vulnerable subjects from decision-

making and benefit sharing. In this context, positive discrimination measures to ensure broader 

participation may be considered, together with special policies to address the needs of more-

vulnerable users, including those who live some distance away. 

Action 3.2: 	Seek and Promote Free and Prior Informed Consent

Free, prior and informed consent procedures enable affected subjects to decide whether to give 

consent to projects, such as the establishment of community forests. Consent must be obtained 
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The Forest Stewardship Council Principles and Criteria for Forest Stewardship explicitly provide that 

appropriate mechanisms must be used to resolve disputes over tenure rights and use claims. Such 

disputes are explicitly considered during forest evaluation and may disqualify an operation from 

being certified.51 

Box 7: 	 Key Elements to Achieve Tenure Security 

•	 Security requires clarity of the content of rights over forests. Confusion over rights can 

significantly undermine the effectiveness and enthusiasm with which those rights are 

exercised. 

•	 Security requires certainty that rights may not be revoked or changed unilaterally and 

unfairly. Conditions need to be fair, clearly established, and transparent. 

•	 Security is enhanced if the duration of rights is either in perpetuity or for a period that is 

clearly spelled out and is long enough for the benefits to be fully realized. If rights are to be 

in force only for a particular period of time – as in some co-management arrangements or 
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to the restriction of forest uses. Popular participation in shaping plans and negotiating land rights 

means adjusting land planning to recognize reality on the ground – not vice versa. 

Participatory forest mapping is another mechanism to build community consensus that has been 

used successfully in several countries.52 Under this approach, local people supply place names, land 

use zones, and the corresponding use and access information for the area they are seeking to map. 

The resulting map is then used as a first step to negotiate tenure rights with government agencies 

and private firms. The popularity of this method is explained by the fact that the mapping process 

elicits concrete information on claims, along with a common, objective basis for discussing whether 

a specific claim can be considered. 

Finally, the adoption of pilot working models that illustrate successful forest management may be a 

practical tool to involve stakeholders and demonstrate that it is possible to implement change. Models 

also give government agencies the opportunity to experiment with different solutions. Exchange 

visits and apprenticeships can be very effective for sharing lessons learnt and good practices.

In the case of Nepal’s community forest projects, officials carry out such visits in order to facilitate 

the exchange of lessons learnt. Reportedly, the transfer of forest staff from one district to another has 

had positive effects on the performances of community forests.53 

4	 Take Reasoned Decisions

The information gathered through Steps 1 – 3 must be taken into consideration when making decisions 

over the allocation of forest resources and user rights. When developing or revising community 

forestry regimes the respective policies and legislation must be endowed with clarity, transparency, 

and consistency. Regulations also need to be realistic and meet enforcement capacities. Particular 

care must be exercised in ensuring that small-scale forest entrepreneurs are in a position to comply 

with requirements for forest management plans. At the same time, forest owners must respect use 

and entry rights provided by the law and must train staff and security guards to do the same when 

managing their forestlands.

When dealing with forest ownership, the issue of forcible relocations is particularly sensitive.54 Internal 

displacement and arbitrary denial of access to defined parts of a territory may contravene the right 

of liberty of movement and freedom to choose a place of residence.55 Applying an RBA therefore 

means that no coercive measures should be taken to obtain transfer of property interests. Forced 

relocation should only be conducted by the government and only in accordance with domestic law 

52	 For a sample study on the use of this tool, see C. Eghenter, Mapping People’s Forests: The Role of 
Mapping in Planning Community-Based Management of Conservation Areas in Indonesia (Washington, 
DC: Biodiversity Support Program, 2000).

53	 B. K. Singh and D. P. Chapagain, “Community and Leasehold Forestry for the Poor: Nepal Case Study,” in 
FAO, Understanding Forest Tenure in South and Southeast Asia, Forestry Policy and Institutions Working 
Paper 14 (Rome: 2006), p. 75.

54	 On the issue of relocation, see M. Barutciski, “International Law and Development-Induced Displacement 
and Resettlement,” in C. de Wet, ed., Development-Induced Displacement and Resettlement (Oxford: 
Berghahn, 2006), pp. 71-104.

55	 International Covenant on Civil and Political Rights, Article 12. Cf. Human Rights Committee, General 
Comment No. 27: Freedom of Movement (Art.12), 02/11/99CCPR/C/21/Rev.1/Add.9.
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7.13 Extent to which indigenous knowledge is used in forest management planning and imple-

mentation 

• Is indigenous knowledge used? 

• If so, how? 

• Describe any constraints and proposals for improvements. 

7.14 Extent of involvement of indigenous peoples, local communities and other forest dwellers 

in forest management capacity-building, consultation processes, decision-making and imple-

mentation 

•	 Describe the extent of involvement in forest management of: 

–	 Capacity-building; 

–	 Consultation processes; 

–	 Decision-making; and 

–	 Implementation (e.g. financial and economic aspects of forest utilization). 

•	 Indicate the legal basis of this involvement. 

•	 Describe shortcomings and proposals for improvement. 

From ITTO, 
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IV	 Conclusions

The rights-based approach can be a powerful tool to integrate forest conservation interests with 

the rights and needs of forest stakeholders, especially indigenous and local communities. The RBA 

supports the implementation of fundamental human rights. Although these entitlements are often 

recognized by domestic constitutions and international human rights treaties, they are rarely taken 

into account in sectoral decision making on forests. The RBA provides a promising instrument to 

clarify the human rights at stake and to facilitate their implementation in forest activities.

The elaboration of measures concerning the use and allocation of forest resources requires mediation 

between stakeholders with conflicting rights, claims, and duties. Sorting out and defending forest 

property and tenure rights is one key policy challenge. In this context, implementing the RBA will 

clarify and simplify forest property rights and tenure, and lead to increased rights security. Such 

security promises to improve legal compliance and reduce opportunities for discretionary decisions 

and subjective interpretations of the law by government officials and forest operators. 

The process to solve conflicts over forest ownership and tenure requires sufficient financial, human, 

and technical capacities. State authorities are better placed to promote the application of an RBA 

in this connection. Although practitioners cannot change legal frameworks, they can provide crucial 

inputs for applying the RBA in the forest sector, by developing community forest management 

systems and adapting forest management plans to the particular conditions and capabilities of local 

communities.
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5	 A Rights-based Approach in 
Protected Areas

Scientific evidence of ongoing and even accelerating biodiversity loss sends alarming signals about 

the conservation of the world’s natural heritage. The IUCN Red List, for example, currently assesses 

16,928 species as threatened with extinction.1 It is estimated that species have been disappearing at 

50–100 times the natural rate, and this is predicted to rise dramatically.2 While the loss of individual 

animal and plant species catches our attention, the issue of biodiversity loss is about more than that. 

“Biological diversity” means the variability among living organisms from all sources including, inter 

alia, terrestrial, marine, and other aquatic ecosystems and the ecological complexes of which they 

are part; this includes the diversity within species, between species, and of ecosystems.3 Against this 

background, the fragmentation, degradation, and outright loss of forests, wetlands, coral reefs, and 

other ecosystems has to be taken seriously as the gravest threat to biological diversity.4 The Millen-

nium Ecosystem Assessment (MA) reported that 60 per cent of the world’s ecosystem services are 

being degraded or used unsustainably, which indicates the current state of emergency.5

A number of legal and policy instruments are aimed at conserving biodiversity and ecosystem 

services, including the designation of protected areas. Today, noted the MA, protected areas are 

“the cornerstones of virtually all national and international conservation strategies, set aside to 

maintain functioning natural ecosystems, to act as refuges for species and to maintain ecological 

processes that cannot survive in most intensely managed landscapes and seascapes”.6 However, 

protected areas do not only support the conservation of the environment in general and biodiversity 

in particular. As the MA explains, biodiversity is “not only” the foundation of ecosystems and their 

services, but as such also an essential factor of human well-being.7 More concretely, the findings 

of the Millennium Ecosystem Assessment support, with high certainty, that biodiversity loss and 

deteriorating ecosystem services contribute – directly or indirectly – to worsening health, higher 

food insecurity, increasing vulnerability, lower material wealth, worsening social relations, and less 

freedom for choice and action.8 Thus the establishment of protected areas can have direct human 

benefits, since they support the future provision of different ecosystem goods and services (e.g., 

different goods such as food, water, genetic resources, and timber or non-timber products; and 

13
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different services such as the regulation of air quality, maintenance of climate systems, reducing soil 

erosion, opportunities for recreation and education in national parks and wilderness areas, etc.) that 

are crucial in order to secure people’s rights. 

At the same time, the designation of protected areas can also have disadvantages for certain groups 

of people and their rights with respect to the protected site in general and its natural resources in 

particular. The concrete impact (negative or positive) depends on the individual case and the different 

management approaches that can be taken. Although few if any people will be allowed to enter 
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Box 1: 	 Schools of Thought under the Convention on Biological Diversity

The Convention on Biological Diversity shows both schools of thought. In its preamble, the 

States parties pronounce themselves to be “Conscious of the intrinsic value of biological diver-

sity and of the ecological, genetic, social, economic, scientific, educational, cultural, recre-

ational and aesthetic values of biological diversity and its components; [and] Conscious also of 

the importance of biological diversity for evolution and for maintaining life sustaining systems 

of the biosphere”.

Both schools of thought have influenced not only different approaches to nature conservation in 

general but also the development of various types or models of protected areas. In this context, 

it is interesting to have a closer look at three very different cases that indicate the existing broad 

spectrum of protected areas models and their management goals. In the case of the Yellowstone 

National Park as created in the United States during the nineteenth century, an area is identified as 

wilderness and set aside for humans to visit and enjoy but not to inhabit. The area is managed by 

the State for protection and for certain identified uses, irrespective of the rights and interests of citi-

zens. Traditional owners, occupiers, and users of the area are regarded as destructive or as spoiling 

the scenic and recreational value of the protected area. In Yellowstone itself, the native Indians were 

ejected from the park and their cultural and spiritual values ignored so that the “wilderness” could 

be preserved. The Yellowstone model, which was originally followed in Australia, South America, 

and many African States, clearly demonstrates the potential conflicts between people’s rights and a 

protected areas management goal that requires no or little human influence on a precious natural site. 

In contrast, other protected areas models allow local people to be included more. Depending on 

the particular situation, such inclusion can be achieved in different ways and to different degrees: 

by simply having a public hearing, by directly involving stakeholders in determining protected areas 

management arrangements, by putting in place co-management agreements, or even by recognizing 

the authority of traditional leaders to control and manage resources to conserve biological diversity. 

In the case of traditional management, the Sarstoon Temash National Park in Belize is an interesting 

example. This national park was created in 1994 on lands traditionally used by the Garifuna and Maya 

communities who lived in the area.12 In order to respect their interests, the Sarstoon Temash Institute 

for Indigenous Management (SATIIM), a community-based indigenous environmental organization, 

was created. It now co-manages the national park with the Belizean Forestry Department. SATIIM’s 

objectives are, among others, to protect the ecological integrity and cultural values of the Sarstoon 

Temash region, to develop and implement a park management strategy that recognizes the historical 

and ongoing relationship between the Garifuna and Maya indigenous communities and the land and 

resources of the national park, and to develop and implement a regional land management strategy 

for the indigenous communities that facilitates community participation in regional conservation and 

natural resource management.

12	 Information taken from www.satiim.org.bz/index.php?section=2 .
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avoid, negative impacts on human well-being and people’s rights in the context of developing and 

managing protected areas. 

II	 Understanding Protected Areas 

1	 Terminology

There is no single definition of a protected area. International treaties, national legislation, and 

conservation organizations use a variety of terms. 

Box 2: 	 Terms for Protected Areas in International Law

1940	 Convention on Nature Protection and Wildlife Preservation in the Western Hemisphere: 

national parks, national reserves, nature monuments, strict wilderness reserves

1971	 Convention on Wetlands of International Importance especially as Waterfowl Habitat: 

nature reserves

1972	 Convention concerning the Protection of World Cultural and Natural Heritage: natural 

features, natural sites, precisely delineated areas

1979	 Convention on Conservation of Nature in the South Pacific: protected area means 

national park or national reserve

1985	 Convention for the Protection, Management and Development of the Marine and Coastal 

Environment of the Eastern African Region: parks and reserves

1992	 Convention on Biological Diversity: a geographically defined area that is designated or 

regulated and managed to achieve specific conservation objectives

The Global Biodiversity Strategy of 1992 defines a protected area as “a legally established land or 

water area under either public or private ownership that is regulated and managed to achieve specific 

conservation goals”.16 According to the definition used by IUCN, a protected area is a “clearly defined 

geographical space, recognised, dedicated and managed, through legal or other effective means, 

to achieve the long-term conservation of nature with associated ecosystem services and cultural 

values”.17 

Since each term used in national and international law may have been developed for the particular 

circumstances in which it is to be used, this chapter will not adopt any of the current definitions 

but will apply the common principle behind protected areas, namely the conservation of biological 

diversity. The term protected area will thus be restricted to an area dedicated to the conservation 

of biological diversity. It may include the maintenance of ecosystem services or the protection of 

ecological processes.

16	 World Resources Institute, Global Biodiversity Strategy: Guidelines for Action to Save, Study, and Use 
Earth’s Biotic Wealth Sustainably and Equitably (Washington, DC: 1992), p. 230.

17	 Dudley, op. cit. note 6, p. 8. 
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2	 Characteristics

A State may establish a protected area in any part of its territory. The territory set aside must be large 

enough to protect the relevant species, habitat, or ecosystem. It must also be dedicated for long 

enough to ensure that it achieves its conservation goals. 

A State’s territory includes the land within its boundaries, including the subsoil and internal waters 

such as lakes, rivers, and canals. It also includes the airspace above the State’s territory up to the 

point at which the legal regime for outer space begins.18 A protected area may be terrestrial or marine 

or may encompass both. Internal saltwater lakes and freshwater systems such as rivers and lakes 
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–	 Taken by the protected area authority, a minister, or some other body that has the relevant legal 

mandate.

•	 Declaration of the protected area:

–	 Definition of the management category; and

–	 Demarcation of the boundaries.

•	 Development of the management plan, including the ongoing arrangements for:

–	 Protecting or using the land (or marine area) and resources in general;

–	 Specifically permitted or prohibited activities; and

–	 Zoning, etc.

•	 Implementation and evaluation of the management plan.

If properly applied, the RBA needs to be followed continuously throughout the life of the protected 

area, and the step-wise approach will have to be applied at each stage of creating and managing the 

protected area in order to ensure that all relevant rights are being taken into account. 

1	 Undertake a Situation Analysis

The creation of a protected area requires a good understanding of the overall context in which it is 

being developed in order to avoid possible negative impacts on people’s rights. The first stage of the 

RBA is therefore to identify the relevant factors through a situation analysis. This should provide the 

baseline information that enables the State to implement its obligation to protect the environment 

in a way that ensures respect for people’s rights. Furthermore, it could also enable the State to go 

beyond this basic requirement and develop best practices within that State’s particular legal, social, 

economic, and cultural context. 

A situation analysis should consider the existing

•	 Scientific and economic circumstances: the current state of the country’s biodiversity; factors 

(including socioeconomic ones) that are reducing, maintaining, or increasing biodiversity at the 

country and site-specific level; and whether a particular area meets the necessary criteria for 

conservation (assessment of its biological diversity, its size, the proposed management objectives 

and categories to be applied)

•	 Policies: international programmes of work;20 national conservation strategies; biodiversity 

strategy action plans; general policies regarding the use of natural resources (forestry, agriculture, 

mining, wildlife trading, tourism, etc.); specific policies on protected areas

•	 Institutional framework: relevant agencies responsible for protected areas in particular and for 

forests, mining, agriculture, fisheries, wildlife, tourism, etc. in general

20	 The Convention on Biological Diversity (CBD) Programme of Work on Protected Areas contains four 
elements for the creation and management of protected areas: Direct Actions for Planning, Selecting, 
Establishing, Strengthening, and Managing Protected Area Systems and Sites; Governance, Participa-
tion, Equity, and Benefit Sharing; Enabling Activities; and Standards, Assessment, and Monitoring. It sets 
standards and goals for protected areas and can be used by States and by non-State actors as a guide to 
their actions in ensuring that they follow at least this aspect of international best practice. See www.cbd.
int/protected.
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•	 Legal framework: international and national legal obligations to protect biodiversity, establish 

protected areas, and respect people’s rights

In relation to the legal framework, virtually every State has accepted international treaty obligations to 

create protected areas.21 For example, Article 8 (a) of the Convention on Biological Diversity imposes 

an obligation on its 191 parties to ensure in situ conservation by requiring States as far as possible 

and as appropriate to “establish a system of protected areas or areas where special measures need 

to be taken to conserve biological diversity”.

Furthermore, at the national level constitutional obligations to protect the State’s environment for 

present and future generations, general environmental laws, and laws directly or indirectly related 

to nature conservation have to be taken into consideration. Many States have also enacted specific 

protected areas legislation, which may provide a general legal framework for the creation and 

management of protected areas, and individual legal acts regulating more detailed issues with regard 

to a particular protected area site.22

It is important to note that where a private landowner (individual or juridical person) is creating a 

protected area, the situation analysis could be more limited because it relates to private, not public, 

land. The assessment of the legal framework should then focus on the scope of the landowner’s 

authority to create the protected area, a scientific assessment of the area, etc. The situation analysis 

should also cover restrictions on the landowner’s authority, such as the obligation to permit lawful 

passage along public roads or footpaths and the right to hunt, fish, or gather on the land. The 

institutional and management arrangements would be within the scope of authority of the landowner 

subject to respect for the other rights identified in the situation analysis. If the private landowner 

wishes to have the private protected area recognized as a part of the national system of protected 

areas, then he or she would have to include in the situation analysis the legal requirements for such 

recognition.

Action 1.1: 	 Identify Actions, Stakeholders, and Roles

As mentioned before, in the best-case scenario an RBA will take place at each step of creating and 

managing a protected area. This means that a situation analysis has to take place at the following 

stages: identification of a potential site and justification for having a protected area at this site; 

actual decision to create the protected area; declaration of the protected area; development of 

the management plan, including the ongoing arrangements for management; and implementation 

and evaluation of the management plan. The situation analysis may need to be refined for the later 

stages of creating and managing the protected area, as more detailed information will be needed for 

setting the boundaries and the management categories, for developing the management plan, and 

for evaluating it.
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Furthermore, applying an RBA also requires that a stakeholder analysis identifies the different actors –  

the people or organizations that are vital to the success or failure of the protected area.23 

Box 3: 	 Protected Areas Stakeholder Groups 

Primary stakeholders are those needed for permission, approval, and financial support of a 

protected area and those who are directly affected by a protected area. 

Secondary stakeholders are those who are indirectly affected by the creation of a protected 

area. 

Tertiary stakeholders are those who are not affected or involved but who can influence opinions 

either for or against the creation of a protected area.

Source: Adapted from F. J. Hesselink et al., Communication, Education and Public Awareness, a Toolkit for 
the Convention on Biological Convention (Montreal: Secretariat of the Convention on Biological Diversity, 
2007), p. 161.

While substantive issues in an RBA will involve only the legal rights-holders and legal duty-bearers, it 

is important to include other actors in order to ensure procedural fairness. Primary stakeholders will 

thus include those who have legal rights or legitimate interests in the proposed protected area site – 

the landowner, a holder of a mining or timber permit, a conservation organization or private company 

that is proposing to pay for the protected area, conservation organizations and scientists working 

in the proposed site, Government agencies with a mandate over the resources in the proposed site 

(e.g., water authorities, agencies responsible for cultural heritage who require access to the site, 

mining and forestry regulators whose authority may be excluded), people occupying or using the 

area, and so on. 

In most cases the actors will be individuals or legal persons such as companies or organizations. 

But rights may also be held by communities. Such rights are collective, not individual. The term 

“community” has a number of different meanings, but here it will be restricted to a legally recognized 

body. A community is not simply a group of individuals who have come together for some purpose or 

who happen to have a shared culture and traditions. Such an entity is merely the sum of the individual 

rights. In contrast, a community is a body distinct from its members. The members who make up 

the community will change as individuals die and others are born. But the community continues as a 

separate entity, irrespective of who its members are at any given time and of the fact that its numbers 

fluctuate.24 Individuals may exercise collective rights because they are members of the community 

23	 F. J. Hesselink et al., Communication, Education and Public Awareness, a Toolkit for the Convention on 
Biological Convention (Montreal: Secretariat of the Convention on Biological Diversity, 2007), p. 161.

24	 See British Columbia, Canada, Oregon Jack Creek Indian Band v. Canadian National Railway 
	 34 B.C.L.R. (2d) 344. In relation to aboriginal rights, the Court stated that “It is a mistake… to ignore the 

historical fact that the rights are communal, and that they are possessed today by the descendants of the 
persons who originally held them. They are not personal rights in the sense that they exist independently of 
the community, but are personal in the sense that a violation of the communal rights affects the individual 
member’s enjoyment of those rights.”
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which has those rights. However, one individual alone cannot dispose of land that is owned by the 

community – the interest is an interest in every part of the land rather than an interest in a particular 

bit of the land. The same principles apply to collective rights to hunt, fish, farm, cut timber, mine, etc. 

The exercise of these rights is subject to the rules of the community. 

It is possible to treat a group as if it is a community because of shared culture or shared interests 

or because the group wishes to act collectively. But this should be done with caution. In strict legal 

terms, the rights in such a group are held by individuals, and the individual exercise of a right has to 

be respected even when it goes against the views of the other members of the group. In the case 

of a community, however, the individual exercise of the collective right is subject to the rules of the 

community.

It must be noted that such community rules have formal legal status only in some States where 

the statutory legislation officially recognizes customary law. In other States, they might have no 

formal legal status but continue to be exercised in practice, which indicates that they still have some 

legal significance. In any case, the RBA requires respect for such internal community rules and thus 

considers communities as potential primary stakeholders. 

Secondary stakeholders could include conservation organizations that are not necessarily working 

at the site but have an interest in conservation in general in the country, those who use the proposed 

site but do not have a recognized legal right to do so, or those with a claim to own or use the land. 

Tertiary stakeholders could include, for example, journalists, economists, or advocacy groups. 

The results of a stakeholder analysis will vary from one State to another and from one stage to 

another. The stakeholder analysis needs to be updated at each stage, since the stakeholders will 

differ depending on the action to be carried out. A primary stakeholder at one stage may be a 

secondary stakeholder at another stage or may disappear altogether. 

Before the decision is taken to create a protected areas system, for example, the stakeholders 

will be a very wide and disparate group. Members of the general public should be considered 

as having some stake in the decision-making process, as all citizens have an interest in national 

patrimony. Other stakeholders could include State agencies with a mandate over the land, sea, or 

natural resources within the boundaries of the proposed protected area; individuals and non-State 

entities that have an interest in the area or its resources; those who may be assigned enforcement 

duties (police, coast guard); and those with rights over the proposed area. Once the decision has 

been made to create a protected area, some of these stakeholders may drop out of the picture. 

The mandate of the regulatory agencies such as mining and forestry may be removed because no 

mining or commercial logging is permitted in the protected area. Similarly, a mining company with 

rights within the proposed site will be a primary stakeholder during the discussion to establish the 

protected area. Once those mining rights over the area have been ended (for example, terminated in 

accordance with the terms of the permit or upon payment of negotiated compensation), the mining 

company will probably cease to be a stakeholder.
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Action 1.2: 	 Identify Applicable Legal Rights, Claims, and Duties

The RBA requires that once the stakeholders have been identified the next step is to examine whether 

they have a legal right, claim, or duty. The concept of stakeholder is broader than that of the legal 

rights-holder and legal duty-bearer and includes those with an interest that may be affected. Some 

individuals may be stakeholders because they carry out activities in the area but they might not be 

rights-holders or duty-bearers. In other words, de facto activity is not the same as de jure activity. 
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Furthermore, apart from identifying applicable rights and claims, the RBA also requires consideration 

of the corresponding duties (if any) that a rights-holder may have (e.g., the duty in common law 

systems by which a property holder may not lay waste to the land or may not permit a nuisance). In 

most cases the relevant legal duties will be held by the State, particularly those duties that relate to 

rights and freedoms guaranteed by the Constitution.

Action 1.3: 	 Identify Potential Impacts of the Proposed Project

The potential impact of a protected area depends on the stage of the process. All stages involve 

procedural rights. 

It is also important to understand that the intention to create a protected area does not in itself have 

any impact on substantive rights. For example, a company with a mining licence is not affected 

merely by the decision to create a protected area. It will only be affected if the decision is made to 

include the mining area in the protected area, the protected area is established, and mining becomes 

a prohibited activity as a consequence. 

The potential impacts of a protected area largely depend on which IUCN management category 

is assigned to a protected area. Since a different level of human activity is permitted in each, the 

category chosen will have different implications for the rights, claims, and duties at stake. Where 

rights have been granted by the State, it may be possible to terminate those rights in accordance 

with the provisions of national law if this is necessary to achieve the management objectives for the 

category selected. Compensation may also be payable.27 

Where rights are not granted by the State but are recognized by it, the situation is more complex. 

Traditional rights recognized by the State are usually the right to hunt, fish, farm, etc. Rights held by 

local or indigenous communities may be a burden on the State’s title to the land. Such rights are often 

linked to culture and are usually sustainable, since a traditional right that is not exercised sustainably 

must inevitably cease to be exercisable as the resource disappears. The situation will vary from State 

to State, but termination could be a violation of human rights law or national law. However, a State 

may be entitled to restrict rights even where these are protected by the Constitution.

Box 7: 	 Canadian Experiences with Rights Restrictions 

In Canada, the State has legal power to restrict the fishing rights of the Musqueam people in 

the interests of conservation even though those rights were aboriginal rights protected by Sec-

tion 35 of the Constitution. The Court noted that “the conservation and management of our 

resources is consistent with aboriginal beliefs and practices, and indeed with the enhancement 

of aboriginal rights”.

u

27	 Note that termination should be an option only where the right in question conflicts with the management 
objectives.
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In another case, a reduction in fishing quotas for conservation purposes violated native food 

fishing rights under Section 35 of the Constitution because it did not give special consideration 

to Indian food needs but treated all user groups, whether native, sport, or commercial, the 

same.
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Box 8: 	 Disadvantages of Adversarial Conflict Resolution Mechanisms

In 2001 the Inter-American Court ordered Nicaragua to demarcate the Awas Tingni lands and 

issue a title. On 20 March 2008, nearly seven years later, a communication from the University 

of Arizona India,ious Peoples Law and Policy Program (representing the Awas Tingni) to the 

Human Rights Committee stated: “The most fundamental aspect of the Inter-American Court’s 

decision – the demarcation and titling of Away Tingni lands – has yet to be completed. What 

should be a fairly simple procedure (laying physical posts along Awas Tingni’s boundary) at 

times seems to be as much a distant probability as it was before the 2001 judgment of the 

Inter-American Court.”

Source: See www2.ohchr.org/english/bodies/hrc/docs/ngos/AwasTingniObservations.pdf.

In any case, wherever there is a dispute over legal rights or claims it is important to identify the 

interests of the parties who are involved and to distinguish them from the positions that such parties 

may take. This is essential to understand the actual impact of the protected area on a party as 

well as the perceived impact and to address both sets of concerns. Furthermore, it is important to 

identify the party to a conflict and to distinguish that party’s interests from positions held by other 

stakeholders. For example, where a conflict affects local or india,ious communities it is crucial to 

deal directly with them or their chosen leaders or, where they have legal representation, with the 

lawyer representing them. The rights of the community as a legal collective must be respected when 

applying the RBA. It is not appropriate to permit the State or NGOs or other entities to speak on 

behalf of local or india,ious communities. 29

2	 Provide Information

As a second step in applying an RBA, it is important to ensure sufficient public information is available. 

The basic principle is that information should be provided to stakeholders.

Yet there may be instances when this principle should not be applied. For example, it may be 

illegal to reveal information that is subject to confidentiality obligations or it may be inappropriate or 

counterproductive to put into the public domain information on the location of species threatened by 

hunting or by wildlife trade if that information could then be used to reduce biodiversity before the 

protected area can be established. Another important exception may apply to traditional knowledge. 

Article 8(j) of the Convention on Biological Diversity requires that a State must as far as possible 

and as appropriate, “subject to its national legislation, respect, preserve and maintain knowledge, 

innovations and practices of india,ious and local communities embodying traditional lifestyles 

relevant for the conservation of and sustainable use of biological diversity and promote their wider 

application with the approval and involvement of the holders of such knowledge, innovations and 

29	 For example, in Guyana the touchau (elected leader) and village council are the only legally recognized 
representatives of a community. The State may consult nongovernmental organizations but cannot use 
such interactions as a substitute for ascertaining the opinions, interests and legal rights of the community.
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practices and encourage the equitable sharing of the benefits arising from the utilisation of such 

knowledge, innovation and practices.” Thus, such traditional knowledge should be obtained only 

from individuals who hold it and have the authority to release it. Also, permission in the form of 

prior informed consent should be obtained from the holders of traditional knowledge before their 

knowledge is put into the public domain, and arrangements for payment should be made based on 

mutually agreed terms with the collective owners of the traditional knowledge.

In general, it is important to keep in mind that providing information is not a one-off exercise but 

should be done throughout the life of the protected area. The content of the information will need to 

be updated and adjusted to suit the different stages of creating and managing a protected area. This 
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also include an explanation of the general procedure to be followed when creating and managing a 

protected area, as well as all other information needed to fully understand the rationale behind the 

creation and particular management of a protected area.

Action 2.3: 	Dissemininate Specific Information Regarding Legal Rights, Claims, and Duties 

of Potentially Affected Persons

The general and more scientific data need to be complemented by specific information about legal 

rights, claims, and duties during the creation and management of a protected area. In particular, 

it is important to inform the potentially affected people prior to the creation of the protected area 

about how they may participate in the ongoing process. In addition, all information that has a direct 

or indirect impact on their rights, claims, and duties has to be publicized as widely as possible. This 

means that documents such as the formal declaration of the protected area, the procedure for the 

development of the management plan, the management plan itself, or the evaluation of the protected 

area should all be made public.

3	 Ensure Participation

Participation needs to be ensured at all stages – from creating to managing a protected area. The 

form and extent of participation might vary from stage to stage, and different stages may involve 

different stakeholders. Still, certain common approaches and key actions can be determined which 

will apply at all stages. 

Action 3.1: 	Undertake Consultations 

In general, participation can be ensured by holding public meetings as well as having specific 

meetings with key stakeholders. While all stakeholders should be given adequate time to consider 

the issues, special arrangements may need to be made for indigenous and tribal peoples to ensure 

culturally appropriate participation. For example, it may be necessary to extend the timetable for 

participation in order to ensure that such peoples have adequate time to discuss the issues internally 

and reach a collective decision. Along these lines, the Canadian Supreme Court in 
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existence or extent of a duty to consult or accommodate is a legal question in the sense that it 

defines a legal duty. However, it is typically premised on an assessment of the facts.”31

Box 9: 	 Legal Duty to Consult in the Cobourg Peninsula Aboriginal Land, Sanctuary, 

and Marine Park, Northern Territory of Australia

Under Section 4 the Land Council is required to consult all relevant traditional aboriginal owners 

and satisfy itself that “(a) the traditional Aboriginal owners understand the nature and purpose 

of;

(b) the traditional Aboriginal owners have a reasonable opportunity to take advice and express 

their views on; and (c) a majority of the traditional Aboriginal owners have consented to” the 

proposed action.

The form and level of consultation required can also depend on more practical issues. For example, 

when compiling relevant information on protected areas under the previous step, scientific data 

on biodiversity are usually collected by scientists. Nevertheless, very often the scientists rely on 

local people to tell them what species are found where and when in a particular site. To ensure the 

most accurate and comprehensive information possible, the RBA suggests that local people and 

indigenous communities should be fully involved and participate in collecting and compiling data, 

including preparing species lists and carrying out long-term monitoring.

Action 3.2: 	Seek and Promote Free and Prior Informed Consent

Free and prior informed consent (FPIC) is another guiding principle in order to ensure public 

participation in line with the RBA standard. However, it might not be necessary at all stages or from 

all stakeholders. Instead, the scope and content of a stakeholder’s rights will determine whether free 

prior informed consent is necessary. If it is, no actions should be taken without obtaining this consent 

from any person whose legal rights and interests may be affected. 

It can be assumed that commercial entities, government agencies, and other relatively powerful 

entities will be able to obtain full legal advice on their rights and that their consent will not be 

given unless they have sufficient information. More care should again be exercised when dealing 

with indigenous or local communities. FPIC requires that a community be given adequate time to 

discuss and reach a consensus and that the internal decision-making processes of the community 

are respected, including the authority of the elected or traditional leaders of the community. It also 

means that the community is clear about what they are giving their consent to.

In some cases free prior informed consent is impossible because the community lacks the legal 

power to give consent. Lands belonging to indigenous or local communities might be inalienable, 

and the community may therefore lack the legal capacity to dispose of it or any part of it for a 

protected area. This is, for example, the case in Guyana, where Amerindian land is regarded as held 

31	 See Haida Nation v British Columbia (Minister of Forests) [2004] 3 S.C.R. 511.
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by Amerindian communities in perpetuity in order to protect Amerindian culture and traditional way of 

life. Under Section 44 of the Amerindian Act 2006 any attempt to dispose of any right, title, or interest 

in Amerindian land is void except for limited leases and the Amerindian right to dispose of resources 

on the land. Similarly, in the case of Mayagna (Sumo) Awas Tingni Community v Nicaragua, the Inter-

American Court held that the right to property under the Inter-American Convention on Human Rights 
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New activities such as tourism may also create conflicts with conservation interests and the rights 

of local peoples or communities. Tourism within a protected area should therefore be developed in 

partnership with local stakeholders, and they should have priority for economic and employment 

opportunities. Wherever possible, tourism should be controlled by local people, tourism facilities 

should be owned and run by local people, and tourism goods and services should be provided by 

them. Income-generating activities should be linked to the local economy. Tourism in a protected 

area should be conducted in a culturally appropriate way. Where there are sacred sites, the RBA 

suggests that the peoples to whom those sites are sacred should be the ones to decide whether 

tourists are permitted to visit, how many people at any one time, etc.33

The case of so called uncontacted peoples raises very different issues. The RBA suggests that a 

protected area should be created and managed in such a way that it does not have any negative impact 

on uncontacted peoples. Uncontacted peoples are not unaware of the State and other citizens but 

they may choose not to become engaged. In that case, the RBA suggests that their wishes should be 

respected and they should be left to continue their traditional way of life and culture without outside 

interference. Applying the RBA suggests that the choice of whether to make contact should be made 

by the uncontacted peoples, not by those involved in the protected area. These people can also be 

especially vulnerable to diseases introduced by outsiders. The interest in scientific research would 

therefore have to be balanced against the right to life and health of uncontacted peoples, their right 

to continue their culture, and even their right to privacy. The right to privacy is guaranteed by several 

international treaties, including Article 17 of the International Convention on Civil and Political Rights, 

Article 11 of the American Convention on Human Rights, and Article 8 of the European Convention 

for the Protection of Human Rights and Fundamental Freedoms. One option is to ensure that  
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of a management plan will be more legitimate if it can be shown that they take stakeholder views 

into account.

5	 Monitor and Evaluate Application of the RBA

Since the RBA is an attempt to incorporate rights fully into protected areas, the various procedures 

for doing so should be assessed at reasonable intervals in order to detect errors and to apply any 

lessons learnt in order to improve the RBA in protected areas. 

An essential part of evaluation would be stakeholder feedback. Depending on the case and the 

severity of rights conflicts, it may be appropriate to require an independent evaluation in which 

stakeholders are able to give their views confidentially so that they can speak freely. 

A useful approach would be to compile a checklist of protected areas stakeholders and their interests 

from the situational analysis and use this as a basis for obtaining stakeholder assessments of the 

RBA. Furthermore, monitoring and evaluation reports should be publicly available, subject to the 

duty to respect confidentiality. The assessment of the impact of the protected area should be built 

into the management plan. 

IV	 Conclusions

The creation of a protected area is a political decision that requires balancing competing interests in 

the area to be set aside for conservation. Such interests include the resource sectors (such as mining, 

forestry, agriculture, tourism), the rights of local people or indigenous communities to use the area 

(for example for hunting, fishing, farming, gathering, spiritual activities), public rights such as rights 

to travel through the area, and so on. The choice of a protected area management category and the 

development and implementation of the management plan thus require balancing conservation goals 

with other legitimate rights and interests. A rights-based approach requires that stakeholders are fully 

involved throughout the process, that real interests are identified and addressed, and that decisions 

are made on the basis of the best available information – whether that is scientific data or traditional 

knowledge. Applying the RBA will not necessarily give the same result in each situation, but it should 

ensure that decisions and actions are not only legal but also legitimate.
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The goal of applying a rights-based approach (RBA) to conservation is to ensure equity – or in a 

“simpler” word, justice – within but also through nature conservation. At the same time, an RBA to 

conservation shall promote conservation efficiency and conservation effectiveness through greater 



112

Conclusions and Outlook



Conclusions and Outlook

113

encouraged and, if necessary, enforced. In this context, awareness raising and further learning  

are key, as discussed in the next section. Furthermore, different triggers could be used to  

encourage a comprehensive application of RBA to conservation, as suggested in the step-wise 

approach.

A first trigger can be seen in the development of RBA policies. Such policies can be adopted by 

all relevant actors, the public sector, private business, and also nongovernmental organizations 

(NGOs) representing civil society. These policies can be developed in different forms – for example, 

national RBA policies as well as government support programmes, corporate social responsibility 

standards, and common institutional principles developed jointly by NGOs. These policies could 

directly introduce the step-wise approach or at least use it as a benchmark during the development  

phase.

While the development of such policies is a vital first step, it is important to complement these 
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(b) 	develop greater understanding and capacity for rights-based approaches;

(c) 	actively promote and support the adoption and implementation of such approaches”.4

A logical response to this request is the development of an “RBA to conservation clearing-house”, 

which should be available free of charge on the internet. The aim of establishing such a clearing-

house is first of all to provide a “one-stop shop”, meaning a central point for collecting and sharing 

relevant information on an RBA to conservation. Developing the clearing-house as an online tool will 

ensure that a wide range of stakeholders around the world can be reached who need to have easy 

access to the information and the opportunity to learn and make use of it. In addition, providing a 

central online platform for all stakeholders to contribute to and share information on will be critical 

in order to have everyone helping to analyse the very dispersed information about an RBA to 

conservation. Furthermore, creating a central point of information that can grow interactively will 

increase the chances of this tool being accepted by all relevant actors. 

In order to fully understand the need for and niche of such a clearing-house, it is important to recall that 

the issue of a rights-based approach has mostly been addressed in the development and business 

context, but the concept is still rather new to conservation. So far, no web-based information platform 

concentrates on an RBA to conservation, provides a comprehensive understanding of the topic, and 

facilitates its promotion in the international environmental policy arenas or its implementation at 

national and local levels.
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•	 Establish a mechanism for exchanging information about planned and ongoing projects and 

activities in line with the step-wise approach in order to enhance RBA understanding, offer 

learning opportunities, identify synergies among different activities, and, most important, facilitate 

the further integration of an RBA to conservation in international and national policy processes; 

and

•	 Provide wide coverage of the biodiversity-related sectweଡ଼uire the 
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