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EXECUTIVE SUMMARY 
 
 
1.  The Fiji Islands is a country rich in marine biodiversity. Fiji is also home to a 

large Indigenous population with a powerful heritage which is culturally and 
spiritually connected with the ocean. Many Indigenous people continue to 
live a largely traditional lifestyle adhering to customary laws and practices. 

 
 
2. The fisheries sector is a significant contributor to both the national economy 

and local livelihoods. Therefore, marine resources must be sustainably 
managed to care for the ecosystems and also the livelihoods which depend 
upon them. Marine Protected Areas (MPAs) are an important management 
tool for Fiji in the quest to protect its inshore and offshore ocean 
environment.  

 
 
3. To date there have been few state controlled MPAs designated in Fiji 

although legislation provides for this. In relation to offshore waters, the 
declaration of suitable areas is relatively straightforward. However, the 
situation with respect to inshore marine areas is complicated by the issue of 
Indigenous customary fishing rights. Nevertheless, by far the most significant 
inroads to date, in marine protected area management, have been made by 
local communities through the establishment of Locally Managed Marine 
Areas (LMMAs). By combining these with the designation of offshore MPAs, it 
would be possible to achieve much greater biodiversity and ecosystem 
management of the marine environment.   

 
 
4. This report identifies four key areas where there are significant legislative and 

policy gaps: Firstly, is the lack of any comprehensive protected area 
management legislation. Best practice indicates that such laws should be 
implemented to provide for integrated and networked areas. 

 
 
5. The second issue relates generally to legislative and policy fragmentation.  

Greater harmonisation is needed, not only in respect of the legal provisions 
relating to MPAs, but also their administration. 
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6. Thirdly, the Fisheries Act and Regulations. Amendments could be made to 

existing laws to increase community participation in the identification, 
designation and management of fisheries MPAs as well as the delegation of 
greater enforcement powers. Consideration should be given to regulations 
specifically for offshore MPAs. 

 
 
7. Lastly, it is evident that LMMAs can contribute to integrated coastal zone 

management. However, at present these areas are not formally recognised 
and there is no legal authority to enforce the management plans. Whilst the 
Fijian Government has proposed strategies and programmes to overcome 
this, other mechanisms must be investigated to broadly strengthen the 
LMMA system.  

 
 
8. Several options are proposed for legislative reform. A key issue is that any 

new legislation must meet international standards but also have the support 
of local communities including the Indigenous peoples who have worked so 
hard to establish the voluntary LMMAs.  



http://www.wwfpacific.org.fj/publications/fiji/Big_win.pdf
http://www.fiji.gov.fj/publish/history_culture.shtml
http://www.tribalsite.com/articles/fiji.htm%2021%20June%202006
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vanua was the yavusa, a grouping which was connected by its beliefs in the same 
God and recognition of the same chief. Then came the clan (mataqali) and finally the 
family unit (tokatoka). Historically, the vanua were significant because they held 
ownership of land.  However, in 1880 the Great Council of Chiefs resolved that the 
Native Lands should be registered under the mataqali.10 
 
Dutch and British sailors were the first European explorers to visit the Fiji Islands, in 
the 17th and 18th centuries respectively.11 The initial British and American settlers set 
up their headquarters in the early 1800s, and in 1857 a British Consul was appointed 
at Levuka. On 10th October 1874 the Deed of Cession12 was signed by the British 
Crown, Ratu Cakobau as Tui Viti ("King of Fiji") and 12 High Chiefs. The Deed of 
Cession has been accepted under international law as the treaty under which the 
land of the Fiji Islands was ceded to Great Britain.13 Article 7 of the Deed of Cession 
guarantees: 
 

‘… that the rights and interests of the said Tui Viti and other high chiefs the ceding 

parties hereto shall be recognised so far as is and shall be consistent with British 
Sovereignty and Colonial form of government’. 

 
This has been interpreted to include customary fishing rights in coastal marine areas, 
but not propriety ownership rights to these zones. This is because the common law 

http://www.statsfiji.gov.fj/
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1.2 Nature and importance of customary law 
 
The Indigenous peoples of the South Pacific have a profound connection with the sea 
which extends from reliance on ocean resources for food and livelihoods to deeply 
rooted cultural practices involving the use of marine fauna and flora for ceremonies 
and celebrations. They also have a rich history of customary laws and practices 
related to the ocean including stewardship of inshore marine areas.  
 
Historically, the use of marine resources within traditional fishing grounds (qoliqoli)17 
in Fiji were governed by customary law and informed by traditional ecological 
knowledge. Traditional conservation mechanisms for the maintenance of marine 
resource stocks included tabu, or no take zones. Other customary legal mechanisms 
included seasonal bans and temporary closures of some fishing areas, the 
declaration of sacred fishing grounds, control over the number of villagers allowed to 
harvest fish, the practices permitted to be used and the amount of fish that could be 
harvested.18 



http://www.paclii.org/journals/fJSPL/vol10/5.shtml
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1.4 Threats to the marine environment 
 
Key threats to the marine environment and its resources in Fiji include unsustainable 
fishing practices, development activities and pollution. Over-fishing and poaching, 
equipment usage (including small mesh nets) and fish poisoning all remain problems 
for inshore areas. Illegal, unreported and unregulated fishing persists offshore.34 
Development activities such as coastal reclamation, sand dredging, siltation and 
drainage (some due to land clearing for agriculture and the resultant deforestation 
and soil erosion) are also problematic. Pollution of water results from the release of 

../../../Desktop/above




http://www.unep-wcmc.org/protected_areas/categories/eng/index.html
http://www.cbd.int/decisions/default.aspx?m=COP-07&id=7742&lg=0
http://www.iucn.org/congress/2004/members/pre_outputs.htm
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2. Protected area managed mainly for ecosystem protection and recreation 
(National Park)  

3. Protected area managed mainly for conservation of specific natural features 
(National Monument)  

4. Protected area managed mainly for conservation through management 
intervention (Habitat/Species Management Area)  

5. Protected area managed mainly for seascape conservation and recreation 
(Protected Landscape/Seascape)  

6. Protected area managed for sustainable use of natural resources (Managed 
Resource Protected Area) 

 

In this study we will refer to government declared marine areas as MPAs which may 
be distinguished from informal LMMAs which are non-gazetted, community 
managed and conserved marine areas. 
 
2.4 Best practice MPA governance 
 
A number of studies have been undertaken to identify and analyse best practice 
approaches to MPA designation and governance.46 These studies have resulted in 
key findings which indicate the likelihood of success of MPAs. These include the 
recognition that isolated ‘islands’ of protected areas are not best practice. Rather 
integrated networks of zones, linked by biodiversity corridors and regional or 
national planning, are superior.  
 
A networking approach can ensure that MPAs take advantage of ocean currents, 
biodiversity migration patterns and other natural ecological connections. Networked 
MPAs could also provide resilience against a range of threats: For example, where a 
site is affected by a natural disaster others will remain refugia; and if one MPA is 
damaged it could be re-colonised from an adjacent site.47 However, networks of 
MPAs need to be properly planned to provide for the protection of a wide range of 
valuable natural habitats and processes that exist. This has been recognised at the 
international level with world leaders agreeing, at the World Summit for Sustainable 
Development in 2002, to create representative networks of MPAs by 2012. WWF has 
declared a goal of the establishment and implementation of a network of effectively 
managed, ecologically representative, MPAs covering at least ten per cent of the 
world’s seas by 2020.48  
 
The need for planning MPA networks leads to a further key issue which is public 
participation. Importantly for countries such as Fiji, it is now generally accepted that 
the success and sustainability of MPAs is directly related to collaboration with 
marine resource stakeholders and users. In particular, community involvement in 
governance promotes compliance and support for an MPA. It is fundamental to the 
good governance of MPAs that their identification, designation, management and 
enforcement be undertaken in partnership with local communities.49  

                                                 
46 For example see: Kelleher G,  above n 35; Roberts C M and Hawkins J P, 'Fully-protected marine reserves: A Guide' (2000). 
47 World Wide Fund for Nature, Marine Protected Areas: Benefits and Costs for Islands, (2005). 
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However, stakeholder involvement is not limited to local communities. Tensions 
between environmental, developmental and fisheries management agencies are 
counterproductive and therefore designation, and in particular management of 
MPAs, must be integrated with other economic and social considerations.50 Critical 
factors include the objectives that the MPA is designed to serve, the management 
approaches including decision making arrangements, baseline information on marine 
resources and socio-economic status of the area, and its resulting technical design. 
 
A further issue is the establishment of legal frameworks to provide a foundation for 
MPAs. It has been recognised that MPAs must be supported from above and 
below.51 Community based projects need to be legally recognised to give them 
legitimacy and to ensure that management plans and rules can be enforced within 
the dominant legal system. The IUCN have identified alternative approaches 
including the modification of existing law or alternatively the implementation of 
specific purpose legislation; the use of national framework legislation combined with 
local delegation of authority or specific detailed centralised regulation. The choice of 
approach will depend upon the number, size and type of MPAs to be established: If 
there are a large number of small MPAs planned, local management supported by 
legislation may be suitable. Alternatively, if a few larger areas are to be established 
then it may be more appropriate to draft site specific legislation. As new legislation 
tends to take a long time to draft and implement, the use of existing law will usually 
be necessary at least in the short term.52 In each case legislative controls for MPAs 
must complement broader environmental regulation and address international 
standards as well as local cultural values and traditions.53  
 
2.5 Scope of Analysis 
 
Despite the identification of best practice marine governance and guidelines for 
protected area management, incorporating this into law and policy remains a 
challenge. This paper will assess the legislation and current relevant policies in the 
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3.  EXISTING POLICIES AND LEGISLATION  
 
3.1 International Law and Policy Context  
 
3.1.1  Ramsar Convention (1971) 
 
The Convention on Wetlands of International Importance 1971 (Ramsar Convention) 

http://whc.unesco.org/en/tentativelists/state=fj
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areas of the sea.58 These international definitions are instructive for state parties in 
the demarcation of their inshore, offshore and other types of waters.  
 
Another important aspect of UNCLOS is marine protection. Part XII (Articles 192 – 
237), entitled ‘Protection and Preservation of the Marine Environment,’ deals with 
marine conservation. Certain provisions require nations to protect and preserve the 
marine environment (Article 192), and to prevent pollution from any source (Article 
196). While UNCLOS strengthens the ability of nations to establish MPAs, no specific 
reference is made to protected areas.59  
 
3.1.4 Convention on Biological Diversity (1992) 
 
The Convention on Biological Diversity60 came into force in 1993. The three main 
objectives of the CBD are: the conservation of biodiversity, the sustainable use of its 









23 
 

• establishment of a comprehensive and representative core protected area 
system;  

• establishment of protected or conservation areas in addition to the core 
protected area system;  

• effective management of existing protected areas; and  
• adequate funding for protected area management.  
 
The strategy recognises that ‘*c+ontrol of local resources by traditional resource 
owners and users is critical to the success of biodiversity conservation’  and calls for 
action to: (a) secure nationally significant sites through appropriate arrangements 
with resource owners; (b) encourage and assist resource owners to establish their 
own protected areas; (c) encourage resource owner participation in management of 
protected areas; and (d) provide equitable remuneration to resource owners for 
establishing and managing protected areas.   
 
 
3.4.2 Ministry of Fisheries and Forests Policies and Strategies (2002 ς 2006) 
 
The commitment to the implementation of an inshore fisheries management plan 
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‘the conservation of biological diversity, the sustainable use of its components and the 
fair and equitable sharing of the benefits arising out of the utilisation of genetic 

resources.’
79  

 
Article 8(j), in particular, notes that each party to the CBD shall80 

 
Subject to its national legislation, respect, preserve and maintain knowledge, 
innovations and practices of Indigenous and local communities embodying traditional 
lifestyles relevant for the conservation and sustainable use of biological diversity and 
promote their wider application with the approval and involvement of the holders of 
such knowledge, innovations and practices and encourage the equitable sharing of the 
benefits arising from the utilization of such knowledge, innovations and practices. 

 
A key question for the management of coastal marine resources in Fiji is the degree 
to which a balance can be struck between the national laws and customary (or 
traditional) laws, or indeed the extent to which these systems of law can be 
effectively integrated.  
 
The Fijian Constitution does not provide blanket recognition of customary law. 
Instead, the Constitution Amendment Act 1997 recognises customary law and 
traditional rights to terrestrial land, provided they are not inconsistent with any law 
or governing principle of the state. While Section 38 guarantees that the law applies 
to every person equally, it exempts certain laws and administrative actions regarding 
land, fishing rights and chiefly titles from this overall obligation. Section 186 of the 
Constitution makes provision for the application of customary laws and for dispute 
resolution in accordance with Fijian tradition, but this does not apply automatically 
and must be expressly recognised in legislation.  
 
However, Fiji has developed a degree of functional integration between statute laws 
and customary laws relating to coastal marine resource management. Sometimes, 
the national laws will remain silent on an aspect of marine management. In these 
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3.6.1 Jurisdiction 
 
The written text of the Deed of Cession vests in the Crown the whole of the Fiji 
Islands and its adjacent waters, as well as all ports and harbours, rivers, estuaries and 
other waters and all reefs and foreshores within or adjacent thereto.81 The 
contemporary law of Fiji affirms Crown ownership of the coastal zones, as derived 
from the Deed of Cession. The Crown Lands Act82 includes as part of the definition of 
‘Crown land’ the ‘foreshores and the soil under the waters of Fiji, which are for the 
time being subject to the control of Her Majesty by virtue of any treaty, cession or 
agreement.’83 When the courts have been asked to address the issue of ownership of 
the qoliqoli, they have been unequivocal that the state owns the foreshore and 
seabed, by operation of the Deed of Cession or the Crown Lands Act.84 
 
The legal significance of Crown ownership is that, without formal recognition of title 
to the coastal zones, Indigenous people with customary rights to fish in the qoliqoli 
are denied the opportunity to make important decisions regarding planning and 
development of the foreshore and seabed. Currently, the Department of Lands and 
Surveys of the Ministry of Lands, Mineral Resources and Environment issues 
commercial development leases over the foreshore and seabed on approval by the 
Director of Lands and the Minister.85 
 
Consistent with UNCLOS III, the Marine Spaces Act defines the archipelagic waters of 
Fiji (12 nautical mile territorial sea) and the 200 nautical mile EEZ over which Fiji has 
sovereign rights in relation to exploration, exploitation, conservation and 
management of marine resources. Formal declaration of these archipelagic waters 
and the EEZ is in the Marine Spaces (Archipelagic Baselines and Exclusive Economic 
Zone) Order. 
 
Certain national laws also demarcate inshore and offshore areas. For example, Fiji’s 
Environment Management Act defines the coastal zone as  
 

‘the area within 30 meters inland from the high water mark and includes areas from 
the high water mark up to the fringing reef or if there is no fringing reef within a 
reasonable distance from the high water mark.’  

 
 
3.6.2 Fisheries Act and Regulations 
 
The Fisheries Act is the primary piece of legislation governing the management of 
marine resources, with management functions vested in the Fisheries Department of 
the Ministry of Fisheries and Forests. The provisions of the Act cover the 
establishment and management of marine protected areas, and set out the 
arrangements by which communities may control their coastal marine resources.  

                                                 
81 Deed of Cession, above n 12, Articles 1 and 4. 
82 (Cap 132) (1975) [Crown Lands Act]. 
83 Ibid, s. 2.  
84 See Tokyo Corp v Mago Island Estate Ltd [1992] FJHC 76, and Attorney General for Fiji v Mocelutu [2002] FJHC 264. 
85 Ibid, ss. 10 and 21(1) 



26 
 

 
Under Section 13 of the Fisheries Act, the jurisdiction of the group with customary 
rights to the qoliqoli is recognised and given effect. This provision states that 
customary rights holders must be consulted before granting inshore permits to any 
harvester wishing to gain entry to the qoliqoli. A de
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LMMAs across the South Pacific and South East Asia are governed differently, with 
varying relationships to government and levels of autonomy. However, the LMMA 
network system is based upon standardised monitoring methodologies and common 
adaptive management techniques, with a commitment to the sharing of skills and 
knowledge.105 The LMMA network defines a locally managed marine area as106 
 

An area of nearshore waters and coastal resources that is largely or wholly 
managed at a local level by the coastal communities, land-owning groups, partner 
organizations, and/or collaborative government representatives who reside or are 

based in the immediate area. 
 
The Fiji Locally Managed Marine Areas (FLMMA) provides a national mechanism for 
coordinating and supporting management of LMMA sites by communities and 
partner organisations. As of June 2007, there are 385 marine and 25 freshwater 
qoliqoli in Fiji, which cross all of Fiji’s coastal and inshore waters, and contribute to 
the livelihoods of about 400,000 customary owners.107 Roughly half of the qoliqoli 
areas in Fiji are now part of the FLMMA network. The Fisheries Department of the 
national government has formally adopted the LMMA system, and the Ministry of 
Fisheries and Forests is one of the partner organisations of the FLMMA network. The 
network is managed by an Executive Committee, which involves the partner 
organisations in the network,108 as well as representative communities and other 
stakeholders. The chair of the Executive Committee rotates to the partner 
organisations; currently the Fisheries Department chairs the Committee. The role of 
the national government within the FLMMA network is partially that of a facilitator, 
and does not include formal decision-making authority greater than other partners 
in the network. 
 
The process to establish a LMMA begins with an expression of interest from a 
community to one of a handful of partner organisations involved in the LMMA 
network. The partner organisation then facilitates a process of capacity building, 
which involves holding workshops in the community on management and action 
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Communities under the FLMMA network may choose to establish strict no-take 
zones (tabu) within the boundaries of their qoliqoli. While many communities have 
chosen to do so, only one site has been formally gazetted by the Minister of Fisheries 
and Forests. In this case (the Uluikoro Marine Reserve in Kadavu) the notice of the 
Ministerial declaration maps out the boundaries of the tabu area and sets an expiry 
date after which the MPA is reviewable. While the community and the active FLMMA 
partner organisation (WWF) have developed a management plan, the gazette does 
not formally adopt this.  
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4.  LEGISLATIVE AND POLICY GAPS 
 
From the above analysis a number of legislative and policy gaps are evident. Four 
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4.3.2 Fishing Permits 
 
The regulation of inshore and offshore fishing activities is only by way of permits. 
This remains a significant issue in terms of achieving best practice governance of 
marine areas, since comprehensive MPA legislation could provide for regulation of in 
inshore and offshore zones, as well as address issues of the cumulative impact of 
harvesting activities. 
 
The permit system may be used to protect a marine area, but its application is 
limited. Section 13(1)(b) of the Fisheries Act provides that where a permit is 
necessary for fishing it may exclude fishing of a particular species, in a particular 
area, or using a particular method. This additional provision does provide a means by 
which the Commissioner can restrict fishing in a marine area. However, it would be 
restricted to circumstances where a non-traditional owner wants to fish inside a 
qoliqoli area and is not using a hook and line, spear or portable fish trap which can 
be handled by one person. Licence conditions under Section 5 of the Fisheries Act 
have been used to protect tabu areas from commercial fishing activities, but these 
are again subject to exceptions, namely fishing with a line from shore or a spear.  
 
 
4.4 Legal support for LMMAs 
 
There is no doubt that, despite colonial rule and the introduction and maintenance 
of a western style legal system, customary law has continued to be applied by many 
Indigenous people in Fiji. And whilst these two areas of law need not necessarily be 
in conflict, the ideological gap between the two is significant. Where state legislation 
directly conflicts with customary law and deeply held cultural beliefs it is unlikely to 
be successful.  
 
On the other hand, national laws have an important role to play in managing coastal 
marine areas. While local communities can make plans for their inshore qoliqoli 
areas, these are not directly enforceable and remain voluntary. Legal recognition is 
not essential in terms of the definition of an MPA, but best practice suggests that it is 
necessary for their success.116  
 
4.4.1 Current Mechanisms for Community-Based Coastal Marine Management 
 
At the village level, the customary laws and traditional governance institutions may 
be sufficient to ensure adherence to them, but enforcement issues arise in relation 
to adjacent villages and outsiders. Without legislative support, compliance with the 
LMMAs cannot be assured as they are not recognised within the dominant legal 
system. Community members, fish wardens, fisheries officers and police are not 
legally empowered to enforce locally-defined management rules in the absence of 
supporting legislation. Enforcement of locally-defined management measures 

                                                 
116 Baines, G, Hunnam, P, Rivers, M and Watson, B, South Pacific Biodiversity Conservation Programme Terminal Evaluation 
(New York: UNDP, 2002). 
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without legal authority may expose those taking the enforcement action to criminal 
liability – for example, for assault, unlawful arrest and unlawful seizure of property. 
 
For its part, the Fisheries Act, as mentioned above, allows for village-based fishing 
restrictions through the permit system.117 In essence, when deciding whether to 
issue a permit, the Commissioner must consult qoliqoli owners.118 However, there is 
no right of veto given to the qoliqoli owners and the discretion to issue a permit or 
not remains with the Commissioner. Furthermore, a permit is not necessary for 

http://www.onefish.org/cds_upload/11105.Voices_from_the_Village,_A_comparative_Study_of_Coastal_resource_management_in_the_Pacific_Islands.2001-1-31.pdf
http://www.onefish.org/cds_upload/11105.Voices_from_the_Village,_A_comparative_Study_of_Coastal_resource_management_in_the_Pacific_Islands.2001-1-31.pdf
http://www.onefish.org/cds_upload/11105.Voices_from_the_Village,_A_comparative_Study_of_Coastal_resource_management_in_the_Pacific_Islands.2001-1-31.pdf
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5.  RECOMMENDATIONS  
 
The gaps in Fijian law and policy largely relate to the fact that environmental 
considerations, and particularly protected area management, have developed over 
time. In this way, measures are added into existing legislation and strategic policies 
are developed as international law and best practice evolve.  
 
The need to implement international and regional obligations and also address 
community expectation whilst respecting cultural diversity is problematic. The issues 
of the translation of global standards into local action and the linkages between 
central government and the community are ones which trouble many countries. 
However, solutions to these problems can be informed by other practices in the 
Pacific where similar issues are being faced. These will be discussed below in the 
context of the three key gaps identified above. 
 
The authors have made a number of recommendations in relation to the above 
analysis.  However, it should be noted that at present there is no way to amend 
legislation in Fiji, as there is no lawfully elected Parliament.  
  
 
5.1 Legislative and policy fragmentation 
 
5.1.1 Legal and Policy Reform 
 
National policy in relation to inshore and offshore MPAs needs to be developed that 
builds upon the objectives of the NBSAP and incorporates best practice in relation to 
the conservation of marine ecosystems and environmental regulation, including 
integrated coastal zone management and networking of marine areas. In particular, 
integration of MPAs across inshore and offshore areas needs to be addressed as 
many species move between these zones (particularly for the purpose of breeding or 
for nursery grounds).  
 
Clearly the designation and management of MPAs must deal with fisheries, as they 
are a primary driver of ecological change in the marine environment. However, 
fishery issues should not be separated from land based activities and other 
management issues that affect the marine environment. This provides a powerful 
incentive to establish comprehensive protected area management legislation, which 
provides for an integrated network of marine and terrestrial zones.  
 
Protected areas management legislation would need to meet the requirements of 
the CBD and address the protection of species, ecosystems and genetic resources as 
well as associated marine habitats.  It would also need to take into account the 
multiple values associated with marine areas and socio-economic issues related to 
commercial, subsistence and artisanal fisheries, as well as Indigenous rights and 
tourism.  
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5.1.2 Administrative Coordination 
 
As well as harmonised legislation, coordinated administration is also necessary. It is 
essential to ensure a continuing dialogue between the various government 
departments such as the Department of the Environment and Fisheries Department.  
Community level governance institutions must also be engaged and overall 
coordination needs to improve between government (with responsibility for 
offshore areas) and local communities who manage their customary inshore areas 
(including through LMMAs). 
 
From an administrative perspective, the EMA attempts to draw together different 
government sectors through the establishment of a National Environment Council 
(which is to approve the National Environment Strategy for example).126  But as this 
Act only came into force in 2008 it remains to be seen whether this can be achieved. 
However, it cannot overcome the problem of legislative fragmentation. At present 
MPAs can only be declared under the Fisheries Act, with only a limited provision, 
available under the Marine Spaces Act, in respect of conservation of marine areas in 
the EEZ.  In addition, the Asian Development Bank (ADB) has previously 
recommended the establishment of a Marine Parks Authority or Marine Protected 
Areas Authority127 and this would appear to be sound. Such an authority could 
coordinate the establishment and management of the network of MPAs advocated 
by the Government in the NBSAP. 
 
Monitoring and enforcement may also be improved with greater administrative 
coordination. Protecting offshore areas is problematic due to the large size of the 
zone. More attention should be paid to these areas (particularly in the EEZ) to 
address illegal fishing and improved coordination between law enforcement and the 
judiciary is thus required. In coastal areas, greater cooperation between fish 
wardens, local law enforcement, and local magistrates is needed to clarify respective 
roles and narrow gaps in enforcement. 
 
 
5.2 Amendments to the Fisheries Act and Regulations 
 
As set out above, the procedures contained in the Fisheries Act fall short of a 
comprehensive system for creating and managing marine protected areas. The 
Fisheries Act and Marine Spaces Act are both old pieces of legislation that were 
drafted in a time when integration and holistic approaches to regulation were not 
considered best practice.128 One previous study has recommended their review and 
amendment or repeal.129  However, if specific legislation is not implemented in 
relation to MPAs then the provisions of the Fisheries Act would need to be amended 
to reflect a more modern and holistic approach to protected area management. The 

                                                 
126 Environment Management Act 2005, s.7. 
127 Ibid. Page 45. 
128 Asian Development Bank, 'Fisheries Sector Review: Republic of the Fiji Islands' (2005) (Technical Assistance Report TA 4403, 
June 2005), p.38. 
129 Ibid, p.39. 
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5.3.1 Sui Generis Legislation 
 
A specific piece of legislation could be drafted which would allow the formal 
recognition of LMMAs. The hallmark of this type of legislation is the integration of 
community-based resource management measures into the laws of the State. Such 
legislation has been passed in Vanuatu where the Environmental Management and 
Conservation Act 2002 provides for the declaration of Community Conservation 
Areas (CCAs). The adoption of this legislation was preceded by a lengthy consultation 
process with chiefs and customary resource owners as well as other stakeholders 
and the drafting reflects respect for traditional resource management approaches 
through recognition of CCAs. The Act requires the making of a 
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The Fisheries Act and Regulations could also be modified by strengthening the 
provisions relating to fish wardens.  Integrating village management with national 
regulatory mechanisms has significant potential as a means for supporting 
community-based priorities and engaging local communities in monitoring and 
enforcement activities. This approach has been proposed in Fiji by the Ministry of 
Fisheries and Forest Policies and Strategies for 2002-2006 and in the 2002 
Community-based Fisheries Management Programme for Fiji. This Programme was 
prepared by the Secretariat of the Pacific Community’s Coastal Fisheries Programme 
in consultation with the FLMMAs and the University of the South Pacific. The basis of 
the project was to establish a government based series of Qoliqoli Management 
Plans basically supplementing the work done by the LMMA network. In essence this 
proposal involved amending the Fisheries Act to delegate power to manage inshore 
fishery resources to Customary Fishing Rights Owners (CFRO). Thereafter, village 
rules (currently incorporated in the LMMAs management plans but proposed to be 
included in Village Fishery Management Plans (VFMP)) would be enforceable in 
Fijian courts. Lastly, legislation was proposed which would require the Fisheries 
Department to assist CFROs in preparing management plans and village rules. This 
was designed to overcome funding and resourcing issues at the village level. 
 
The proposal is a modification of the approach that has been taken in Samoa. There 
the village institution, the fono, has been formally recognised in the Village Fono 
Act.130 Thereafter, the fono has been empowered to regulate village fishing grounds 
by passing fishery by-laws which are enforceable, if necessary, in courts under the 
Fisheries Act.131 However, in Fiji the Samoan approach would again raise the issue of 
the lack of correspondence between the traditional owners of marine and land 
areas.  Although customary fishing rights are usually registered in the name of the 
land-owning clan (mataqali), traditionally they were held by different sub groups 
(yavusa or vanua). Furthermore, if the management of inshore fisheries was 
delegated to the mataqali, it would need to be recognised as a legal entity. 
 
Because of these difficulties, it may be that the proposed amendments to the 
Fisheries Act would work better in Fiji.  They would provide the power to pass by-
laws, relating to inshore fishery resources, to the entity that is the registered holder 
of the customary fishing rights.  
 
However, this addresses only the issue of inshore fisheries. Because the proposal 
originated through the Fisheries Department it focuses only upon living resource 
stocks and not the marine environment generally. This could be addressed if the 
power delegated to local communities was not limited to fishery issues but the 
inshore marine environment more broadly. This would be difficult within the 
framework of the Fisheries Act, the jurisdiction of which is limited to marine living 
resources. However, it is clear that the FLMMAs approach addresses broader issues 
such as ecosystem protection and sustainable livelihoods.  
 

                                                 
130 Village Fono Act 1990. 
131 Fisheries Act 1988. 
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Nonetheless, at least in the medium term, amendment of the Fisheries Act is 
probably essential as broader law and policy mechanisms would take time to 
develop and implement. However, given the fragmentation outlined above, 
consideration should be given to developing more holistic policies and laws to 
protect the marine areas which incorporate a number of strategies. The LMMAs 
should remain an important part of any toolbox of mechanisms, as they have proved 
that they can achieve biodiversity and livelihood outcomes and meet the cultural 
expectations of diverse local communities. 
 
 

SUMMARY 
 
In summary the authors would recommend the following action: 
 
1. There is a need for harmonisation of the existing law and policy to improve 

administration and reduce fragmentation.   
 
2. Amendments to the Fisheries Act and regulations could be implemented to 

include greater community involvement in both the designation and 
management of inshore fisheries MPAs. 

 
3. B



http://www.tribalsite.com/articles/fiji.htm%2021%20June%202006
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