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Environmental Law Capacity Building in the Oceania Region
Supporting Biodiversity Conservation in the Pacific

Executive Summary

This report was prepared by the Environmental Defender’s Office (EDO), at the request of the [IUCN
Environmental Law Program (IUCN ELP). The report is intended to inform the development and
implementation of a project to build the environmental law capacity of government and non-
government organisations in the South Pacific region.






Preface

For centuries, traditional resource management systems have regulated individual and communal
use of natural ecosystems in the South Pacific. Custom has been the basis of conservation by land
owners, helping communities to avoid resource depletion and scarcity. However, in recent
decades, rapid population growth and economic development have placed considerable pressure
on terrestrial and marine ecosystems, threatening biological diversity and undermining sustainable
livelihoods.

These trends, together with developments in international law and policy, have prompted
governments in the region to develop national environmental law and policy frameworks. However,
the capacity of governments in the region to implement environmental legislation effectively has
been limited, resulting in significant compliance and enforcement failures in many countries in the
region.

The report was prepared at the request of the IUCN Commission on Environmental Law, and is
intended to inform the development and delivery of environmental law capacity building and
technical assistance activities in the region. Stakeholder consultation undertaken during the
preparation of this report has revealed significant demand for enhanced delivery of such activities.

The IUCN Secretariat, through the IUCN Environmental Law Centre and the recently established
IUCN Regional Office for Oceania, has made a strong commitment to the future development of
environmental law in the region, by fostering partnerships, providing technical assistance and
building upon the existing capacities of government and non-government organisations throughout
the region.

Environmental law and governance is a core priority of the IUCN Regional Programme for Oceania,
both as an independent program component and as a cross-cutting theme in areas such as marine
conservation and protected area management. The establishment of a regional environmental law
program, hosted by the IUCN Regional Office for Oceania, presents an exciting opportunity for
enhanced regional collaboration and improved environmental outcomes.

On behalf of the IUCN Secretariat, we commend this report to you, and hope that you will find it a
useful resource.

Taholo Kami Alejando Iza
Director, IUCN Regional Office for Oceania Director, IUCN Environmental Law Centre
Suva, Fiji Head, IUCN Environmental Law Programme

Bonn, Germany
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Introduction

This scoping report was prepared by the Environmental Defender’s Office (EDO), at the request of
the IUCN Environmental Law Program (IUCN ELP). The report is intended to inform the
development and implementation of a project to build the environmental law capacity of
government and non-government organisations in the South Pacific region.

The key objective of the IUCN ELP global capacity-building initiative, the Environmental Law



= enhance the capacity of civil society to engage in environmental decision making.
The objecJ,qsof the project are to:

- provide rapid and flexible responses to requests for technical assistance and capacity-building
support;

< build a team of legal experts — institutions and individuals — to work closely with the project
partners to provide highly qualified in-country expertise wherever possible;

< address emerging issues and advance new concepts in environmental law, particularly in the
field of biodiversity conservation, including customary law, traditional knowledge, and marine
conservation.

1.2 P*Gjec_Pf':nq,Vs

This scoping report was developed to inform the development and delivery of a regional
environmental law capacity-building project by the following organisations:

« |UCN Environmental Law Program;
« Environmental Defender’s Office; and

« Secretariat of the Pacific Regional Environment Program.

1.2.1 IUCN En i'6nmen.al+ P-og-am

The mission of the IUCN Environmental Law Program (ELP) is to advance environmental law
through the development of legal concepts and instruments, and through building the capacity of
societies to employ environmental law in furtherance of the [UCN mission.

The ELP is an integrated Program of activities that assists decision makers with information, legal
analysis, advisory services, legislative drafting, mentoring and capacity building at national,
regional and global levels. The Program also provides the opportunity and the forum for
governments, non-government organisations and others to network and to share information and
discuss ideas.

This vast Program of activities is carried out through the co-operation of the Commisson on

En i*unmen.aliLq‘



Introduction

environmental law, a joint initiative of the Food and Agriculture Organization (FAO), IUCN and the
United Nations Environmental Program (UNEP).
1.2.2 En i*6nmen.alPefende’VsOffice

The Environmental Defender’s Office (EDO) is the largest public interest environmental law centre
in Australia. For twenty years, the EDO has provided expert legal advice to individuals and
community groups seeking to protect the environment in Australia.

The key functions of the office are:

< legal advice and representation;

e policy and law reform;

« scientific assessment and advice; and
e community legal education.

Each year, the EDO responds to more than 1000 requests for free legal advice. Our litigation and law
reform programs have played a key role in the development of environmental law in Australia. In the
last two years, our community education programs have reached more than 1200 participants.

Our professional team, including nine lawyers, three educators and two staff scientists, possess a



Vanuatu

In 2005, the EDO co-presented an environmental advocacy training program for women and youth
in Vanuatu, in partnership with the Pacific Concerns Resource Centre (PCRC) and the UNSW
Diplomacy Training Program (DTP).

In 2005-2006, the EDO coordinated the recruitment of an Australian lawyer to work with the
Wantok Environment Centre, a ni-Vanuatu community-based organisation, for twelve months, via
the AusAID-funded Australian Youth Ambassadors for Development (AYAD) program.

Cambodia

The EDO has acted as the Australian Partner Organisation for three consecutive AusAID funded
placements of environmental lawyers with the Community Legal Education Centre (CLEC) in
Cambodia. These lawyers played a key role in the establishment of the CLEC Land and Natural
Resources Project.

1.23 Sec'é.a:ia_o{.he'Pacific Regional En i*tsnmen.Eicig*am

SPREP serves as the ‘lead regional organization ... for environmental activities in the Pacific’. The
organisation’s abbreviation originally stood for the South Pacific Regional Environment Program,
however, due to geographical spread, now stands for the (expanded) Pacific Regional Environment
Program, as well as the Secretariat of the Pacific Regional Environment Program. SPREP’s growing
influence started with a small program attached to the (then) South Pacific Commission (SPC) in
the 1980s, and was formally recognised with the 1993 Agreement Establishing the South Pacific
Regional Environment Program. SPREP now has 25 members, 21 being Pacific island nations and
territories, and four countries having direct interests in the region. Its secretariat is based in Apia
(Samoa) and employs over 70 staff, including two full-time legal advisors.

The mandate of SPREP is ‘to promote cooperation in the South Pacific region and to provide
assistance in order to protect and improve its environment and to ensure sustainable development
for present and future generations’. This is to be achieved by means of a regularly revised Action
Plan, which serves to coordinate regional activities addressing the environment, to monitor and



Introduction

natural resource management, many of them in close partnership with other governmental,
intergovernmental and non-governmental organisations. Examples of such projects are the
assistance in building National Environmental Management Strategies, the Action Strategy for
Nature Conservation in the Pacific Islands Region 2003-2007, the Pacific Islands Climate Change
Assistance Program (PICCAP), the operation of an Information Resource Centre (IRC), and the
compilation of the Pacific Sub-Regional Report for the World Summit on Sustainable Development

(WSSD).






Environmental Issues
in the South Pacific

The South Pacific is a vast region, covering an area of roughly 30 million square kilometres, and
encompassing a total of twenty-four countries and territories: American Samoa, Australia, Cook
Islands, Fiji, French Polynesia, Guam, Kiribati, Marshall Islands, Federated States of Micronesia,



and traditional resource management systems have successfully regulated individual and
communal use of natural ecosystems. Custom has been the basis of conservation by land owners,
helping communities avoid resource depletion and scarcity. However, rapid population growth and
economic development have recently been placing considerable pressure on terrestrial and marine
ecosystems and the biodiversity they contain:®

In the past half-century, the rich biological resources of the region have been increasingly
exploited both for international trade and to sustain the growing population. The direct



Environmental Issues in the South Pacific

development and implementation of international and regional agreements has been limited by a
range of factors, including the availability of financial, technical and human resources. Resource
limitations have resulted in significant gaps in environmental law and policy, together with
significant difficulties in relation to implementation and enforcement of these laws and policies.






Environmental Law and Policy
In the South Pacific

3.1 In.giia.ioi\al En i*6nmen.al+q‘

International environmental law has developed rapidly over the last forty years. Two broad areas of
international environmental law play a significant role in the South Pacific: first, law relating to

11



Table 1: South Pacific Membership of Multilateral Biodiversity Agreements
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Convention on International Trade in Endangered Species of Wild Fauna and Flora

The aim of the 1973 Convention on International Trade in Endangered Species (‘CITES’) is to
protect endangered species by banning trade in endangered species and regulating trade in other
listed species. The Convention provides for the listing of species threatened with extinction,

14



Environmental Law and Policy in the South Pacific

protection in the field of safe transfer, handling and use of living modified organisms (LMQOs), taking

15



zone*® and an exclusive economic zone.* By providing a legal mechanism for States to claim
territory and access vast marine resources it creates both opportunities and responsibilities for
States that seek to exploit marine resources. For example, within a State's exclusive economic
zone, the coastal state is to ensure, through proper conservation and management measures, that
maintenance of living resources in the exclusive economic zone is not endangered by over-
exploitation; to restore populations to sustainable yield; and to consider impacts of activities upon
dependent species.*°

The area beyond national jurisdiction is termed the “high seas” and a specific legal framework for
that area is provided for in Parts VIl and XI of the Convention. In 1994 a supplementary Agreement
relating to the

16



Environmental Law and Policy in the South Pacific

the South Pacific. The aim of the Fish Stocks Agreement is to ensure the long-term conservation
and sustainable use of straddling and highly migratory fish species. Article 5 of the Agreement sets
out general principles which require States to, inter alia, protect biodiversity and the marine
environment, take into account the interdependence of stocks in conservation and management
measures, minimise pollution and impacts on non-target species and assess the impacts of fishing
and other human activities.

Whilst the agreement primarily governs target species in the high seas, certain key provisions —
relating to adopting a precautionary approach to resource utilisation and promoting compatible
measures in waters adjacent to the high seas — apply to areas under national jurisdiction. Important
aspects of the Fish Stocks Agreement include the requirement that fisheries management be
based on precaution, the use of best scientific evidence and an ecosystem based approach. The
Agreement also seeks to promote cooperative measures for monitoring and enforcement,
particularly at the regional level.

3.1.2 In.&‘iaioilal Ag'éemen.g' Pog .Loil and Was_e'

Key international agreements that address marine pollution include:

1972 London Convention for the Prevention of Marine Pollution by Dumping of Wastes and
Other Matter;

1973/1978 International Convention for the Preven

17
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special area is defined as an ‘area in which, for technical reasons relating to the oceanographical or
ecological condition and to their sea traffic, the adoption of special mandatory methods for the
prevention of sea pollution is required’.

Guidelines for the Identification of Particularly Sensitive Sea Areas (PSSA) were adopted in 1991.4¢
Procedures for the designation of PSSAs and associated protective measures that must be taken
to reduce or eliminate risks posed by shipping to that area were agreed to in 1999.4” PSSAs are
regulated by measures to define transit routes, anchoring locations, compulsory pilotage, traffic
separation and limitations on discharge.*®

Convention for the Prevention of Marine Pollution by Dumping of Wastes and Other Matter 1972
(London Convention)

The London Convention is directed at preventing marine pollution by the deliberate disposal of
waste or other matter at sea. In 1996 a Protocol to the Convention was adopted. The Protocol
subsequently replaced the London Convention when it entered into force on 24 March 2006.%° The
1996 Protocol works by prohibiting the dumping of any waste or material that is not listed on
Annex 1 to the Protocol. Those materials listed on Annex 1 can only be dumped if a permit is
obtained from the appropriate regulatory agency. States are required to carry out environmental
impact assessment if they wish to obtain a permit, which involves consideration of the physical
characteristics of the proposed dump site and the scale and duration of all potential effects. The
Protocol requires all State parties to enforce restrictions on dumping both within their jurisdiction
and on all vessels flying their flag in other national jurisdictions and on the high seas. The 1996
Protocol adopts the precautionary principle requiring States to ensure “appropriate preventative
measures are taken when there is reason to believe that wastes or other matter introduced into the
marine environment are likely to cause harm even when there is no conclusive evidence to prove a
causal relation between inputs and their effects.”°

19



20



Environmental Law and Policy in the South Pacific

modify or are likely to modify the ozone layer.5* Those measures include the establishment of
international mechanisms for research, monitoring and exchange of information.® The Montreal
Protocol On Substances that Deplete the Ozone Layer which was adopted in 1987 puts in place a
framework for a freeze on the production and consumption of chlorofluorocarbons (CFCs) and
halons, a reduction of CFC consumption by 50% by 1998 and a complete production stop for
CFCs and halons by 2010.

Framework Convention on Climate Change & Kyoto Protocol
The likely impacts of climate change on Pacific Island states have been described as follows:

“While the impact of climate change will be felt everywhere, the IPCC has reconfirmed that
small islands will be hit first and hardest through increases in sea level and extreme weather
events. Not only are small islands most vulnerable, but they also have limited capacity to adapt
to the worsening impact of climate change.”®

Accordingly, climate change is a priority focus in the region. Whilst very few Pacific States are
required to meet binding emission reduction targets under the Kyoto Protocol, those states will
nevertheless play an important part in the operation of the agreements as partners for joint
implementation, clean development mechanism (CDM) and other projects.

The objective of the UNFCCC is “to achieve ... the stabilization of greenhouse gas concentrations
in the atmosphere at a level that would prevent dangerous anthropogenic interference with the
climate system. Such a level should be achieved within a time frame sufficient to allow ecosystems
to adapt naturally to climate change, to ensure food production is not threatened and to enable
economic development to proceed in a sustainable manner.”

Article 4.1 of the UNFCCC commits Parties to the Convention, having regard to their common but
differentiated responsibilities, to (amongst other things):

develop national inventories of anthropogenic emissions by sources and removals by sinks;
formulate, implement publish and regularly up-date national and regional programs containing
measures to mitigate climate change;*®

promote sustainable management and promote and cooperate in the conservation and
enhancement, as appropriate, of sinks and reservoirs of all greenhouse gases not controlled by
the Montreal Protocol, including biomass, forests and oceans as well as other terrestrial,
coastal and marine ecosystems;®

21



cooperate in preparing for adaptation to the impacts of climate change; develop and elaborate
appropriate and integrated plans for coastal zone management, water resources and
agriculture ...;%

promote and cooperate in scientific, technological, technical, socio-economic and other
research systematic observation and development of data archives related to the climate
system and in the exchange of that information.®!

22
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Environmental Law and Policy in the South Pacific

states: monitoring regional fisheries; providing technical advice and information; assisting with the
development of fisheries policies; and, assisting with licensing, surveillance and enforcement of
national fisheries legislation.”

Convention on the Protection of Natural Resources and the Environment of the South Pacific

The 1986 Convention on the Protection of Natural Resources and the Environment of the South
Pacific (‘Noumea Convention’) requires parties to prevent, reduce and control pollution, and to
ensure sound environmental management and development of natural resources.”* The Convention
requires parties to ‘take all appropriate measures to protect and preserve rare or fragile
ecosystems and depleted, threatened or endangered flora and fauna as well as their habitat’.”> To
this end, parties are required, as appropriate, to establish protected areas, and prohibit or regulate
any activity likely to have adverse effects on the species, ecosystems or biological processes that
such areas are designed to protect. Parties are further obliged to develop and maintain technical
guidelines and legislation for environmental impact assessment.”® Parties are required to report on
the measures adopted by them to implement the Convention.™

There are two Protocols to the Noumea Convention. The 1986 Protocol for the Prevention of
Pollution of the South Pacific Region by Dumping requires parties to take appropriate measures to
prevent, reduce and control pollution in the Protocol area by dumping.” The Protocol is intended to
be a regional agreement consistent with the London Convention and adopts a similar process of
prohibiting the dumping of wastes listed in the Annex to the protocol.”® The 1986 Protocol
Concerning Co-operation in Combating Pollution Emergencies in the South Pacific Region calls
upon parties to establish and maintain, or ensure the establishment and maintenance of, the means
of preventing and combating pollution incidents and reducing the risk of such incidents.”” The
Protocol operates by requiring parties to put in place legislation or contingency plans to respond to
emergencies; to exchange and communicate information about pollution incidents; and, to provide
assistance to other parties to deal with pollution incidents.”®

Convention for the Prohibition of Fishing with Long Driftnets in the South Pacific

The 1989 Convention for the Prohibition of Fishing with Long Driftnets in the South Pacific requires
each party to prohibit its nationals and vessels from engaging in driftnet fishing activities within the
Convention area, and to take measures consistent with international law to restrict driftnet fishing,

0 South Pacific Forum Fisheries Agency Convention, Art. VII. For information about the Forum Fisheries
Agency, visit: www.ffa.int.

L Convention on the Protection of Natural Resources and the Environment of the South Pacific, Art. 5.

2. Convention on the Protection of Natural Resources and the Environment of the South Pacific, Art. 15.

8 Convention on the Protection of Natural Resources and the Environment of the South Pacific, Art. 16.

74 Convention on the Protection of Natural Resources and the Environment of the South Pacific, Art. 19.

s Protocol for the Prevention of Pollution of the South Pacific Region by Dumping Art. 3.

8 Protocol for the Prevention of Pollution of the South Pacific Region by Dumping Art. 4.

" Protocol Concerning Co-operation in Combating Pollution Emergencies in the South Pacific Region Art. 3.

8 Protocol Concerning Co-operation in Combating Pollution Emergencies in the South Pacific Region Arts. 3-5.

25



including: prohibiting the use of driftnets in areas within its jurisdiction; prohibiting the import of fish
caught using a driftnet; and, restricting port access for driftnet fishing vessels.”

Agreement Establishing the South Pacific Regional Environment Program

The 1993 Agreement Establishing the South Pacific Regional Environment Program was concluded

26
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resource capabilities are the core obstacles to the effective negotiation, ratification and
implementation of multilateral environmental agreements.88

3.4.1 Ra.i.ﬁfa.ic?

Ratification of international biodiversity conservation agreements by island nations in the South

28
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These international and regional conventions provide an adequate framework in terms of
establishing policies and goals for the conservation of biological diversity, but they are not self-

30



Environmental Law and Policy in the South Pacific

environmental agreements is a significant issue in the South Pacific: ‘smaller states, especially in
the Southwest Pacific, have very small and under-resourced government bureaucracies and
therefore find it difficult to deal with the vast number of international environmental conventions
and to address issues such as national implementation and meeting reporting requirements.’1%2

3.4.4 Enfo*tfemen_—,'

31
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Some states, such as Papua New Guinea, also include environmental protection or sustainability
objectives in their constitutions, although these provisions are generally not enforceable.*3

3.5.2 Recen_Ei\ i“onmen .al+egi,da.io?

While earlier environmental laws in each state tend to be focussed on a particular issue, many
South Pacific states have recently enacted more broadly applicable environmental laws. Often,
these recently adopted laws have generated substantial controversy, and have only been enacted
following significant and extended debate.'!4

This type of legislation will commonly set up one or more environmental management bodies,
prescribe the duties of those bodies, provide for environmental offences and require certain
environmental plans to be prepared. The statute may also provide for environmental impact
assessments for certain developments.

While the enactment of such legislation indicates a welcome degree of state commitment to
environmental protection, certain issues remain. Not all states have legislation that is sufficiently
proactive to provide for forward (or ‘strategic’) planning for land use and protection. Some regimes
simply respond to development proposals or other environmental issues as they arise — a
problematic approach, which fails to deal adequately with the cumulative impacts of
development.1t®

Furthermore, much of the legislation is ‘command and control’ in nature, with top-down decision-
making. Limited opportunities for community input into environmental rules and plans may result in
less appropriate or acceptable plans and lower compliance rates. Resources to enforce the
legislation are also likely to be limited.**6

3.5.3 O e—ie of Ke En i*6nmen.al+ s

The table below sets out the name and, in brief, the key features of the broad environmental
legislation of selected South Pacific states. Appendix Il (National Environmental Laws and
Institutions in Selected South Pacific Countries) sets out the environmental legislation of those
states in more detail.

113 See Appendix I.

114 Farrier, D. (2003) ‘Emerging Patterns in Environmental Legislation in Pacific Island Countries’, 20 Journal of
South Pacific Law 1.

15 |bid.

116 |bid.
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Table 4: Summary of principal environmental legislation in selected South Pacific states

Sag,

§ mmaT

Fiji

Kiribati

Environmental Management Act 2005

Establishes a National Environment Council, with responsibility for
overseeing implementation of a National Environment Strategy, ensuring
commitments made at regional and international fora are implemented, and
advising the government on international and regional treaties relating to the
environment.

Requires preparation of certain environmental reports and plans, including
the National State of the Environment Report, National Environment
Strategy, Natural Resource Inventory and National Resource Management
Plan.

Establishes procedures for environmental impact assessment of certain
proposed developments and provides for certain waste management and
pollution control measures, including a permit scheme, improvement and
prohibition notices and stop work orders.

Provides for investigation and prosecution of environmental offences.

Establishes an Environmental Tribunal to hear appeals under the Act.

Environment Act 1999

Aims: (a) to provide for and establish integrated systems of
development control, environmental impact assessment and
pollution control; (b) to prevent, control and monitor pollution; (c) to
reduce risks to human health and prevent the degradation of the
environment by all practical means; and (d) to protect and conserve the
natural resources threatened by human activities.

The Minister, acting in accordance with the advice of the Cabinet, is
responsible for the administration and implementation of the Act.
Environmental inspectors may be appointed for the purposes of the
Act.

A person who proposes to carry out certain prescribed development
in Kiribati is required to apply to the Minister.

34
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Sag4 | § mmaT

Samoa Lands, Survey and Environment Act

35



| sagqy | § mma—

Vanuatu Environmental Management and Conservation Act 2002

« Provides for the conservation, sustainable development and management of
the environment of Vanuatu. A Director is appointed to develop, co-ordinate
and implement the Government’s environmental policies and programs.

* The Director’s duties include: (a) administering the Environmental Registry;
(b) preparing State of the Environment Reports; (c) preparing National
Policies and National Plans; (d) administering the Environmental Impact
Assessment procedure; (e) preparing guidelines, standards, codes of
practice and procedures; (f) preparing advice on international environmental
treaties, including implementation strategies; (g) undertaking environmental

36
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The customary land tenure system affects the exercise of state power in the development of
resources — such as forestry and mining operations — and in pursuit of biodiversity conservation
and sustainable development. It is crucial to include the community, particularly family elders and
chiefs, directly in environmental protection efforts.

Apart from customary land tenure systems, there are traditional land use practices which form the
basis for sustainable management of fauna and flora. These practices include seasonal bans for
gathering, hunting and fishing, or complete prohibitions on the killing and eating of particular
species.*?® Traditional ecological knowledge can play a vital role in the development of sound
resource management practices. However, it is important to note that traditional ecological
knowledge may have significant limitations in a context of rapid population growth, economic
development and widespread disruption of traditional knowledge systems and decision-making
structures.

126 See, with a further reference, Ben Boer, ‘Solomon Islands — Condensed Version of Legal Review’, in: Boer,
B. (ed), Environmental Law in the South Pacific (1996) at 197.
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4 Key Institutions and Capacity-
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The ‘lead regional organization ... for environmental activities in the Pacific’ is the Sec*é.ar,'F_a{
.he'Pacific Regional En PGnmen_Ef'Ug*am (SPREP).1?8 SPREP operates two major programs:
The Island Ecosystems Program aims to assist its members in managing island resources and
ocean ecosystems in a sustainable manner, while the Pacific Futures Program has the goal to
enable SPREP members to plan and respond to threats and pressures on island and ocean
systems.*?® SPREP regularly compiles different strategies, programs and reports, often in close
partnership with other government and non-government institutions. SPREP is a member of the
Cg, ncil of Regional 0—gani9.io?sin J;%Pacific (CROP).

Other members of CROP have a direct role in environmental matters, including the

40






Cq n—4 Na.io*al En i*6nmen.al'Agenc

Australia Department of Environment and Heritage
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Key Institutions and Capacity-Building Programs

National government aid agencies also play a key role in environment protection in the South
Pacific. The A ga;lian Agenc fo*’ln.efia.ioiaal De elopmen7(ﬁ sAID), N Zealand’s
In.xiia.io?al Aid and De eIopmen.Apenc (NZAID), the Uni.eqs.a.fﬁAgenc fi n.&faioqal
De elopmen_(lfSAID) and agencies from other developed nations — particularly from Europe,
where the E, ~opean Union itself directly provides an important part of foreign assistance - initiate
and support a wide variety of environment-related projects and programs. On ground assistance is
often provided by volunteers, embedded in government funded and supported volunteer programs.
National environment ministries, departments and offices often support or complement the foreign
aid agencies in their activities.

4.2.2 Non-Go e*nmen_oi*gani sa.ioil s

A number of national environmental law organisations are active in the region. The A ‘s:aiian
Ne,{?—k of En i'6nmen.alpefende**s Offices (EDO Ne“;'fk) is made up of nine independently
constituted community legal centres. The En Fronmen.,Defende~*s Office (NSW), based in
Sydney, is the largest public interest environmental law centre in the region, and takes a lead role
within the EDO network for activities in the South Pacific region. The En i*dnmen.aI'Defence
Socierl.EDS) of New Zealand is periodically active in the South Pacific.

The Papua New Guinea-based En i*6nmen.al1L Cen:é' (ELC-PNG) and Cen:E' fo—
En i*'tjnmen.al.'LQ‘p and Comrg ni.rﬁigh.s{CELC R) are public interest environmental law
centres active in Ypolicy, education and litigation, both working in partnerships with other
environmental organisations. The Eco-Fo'égr:1 Fo;m, also based in Papua New Guinea,
provides a mechanism for NGOs with a shared interest in sustainable forest management to
collaborate on public awareness campaigns, law reform proposals and public interest
environmental litigation.*3°

In most South Pacific nations, there are few genuine environmental non-government organisations
on the local or national level.’® Most of the environmental work done by non-government
organisations is undertaken in conjunction with community development work, in the areas of
health, water and sanitation, waste management, agro-forestry, home food production and
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demonstration workers since 1977.1% In Tonga, environmental and other community work is
conducted by the Tonga T:’seitablished in 1979.1%

The national NGOs mentioned above are affiliated with the Fg, nda.i.oil of .h% Peoples of .he'
Sg, JL‘Pacific In&‘iaioital (FSPI). Two national FSP organisations, the Fo nda.ioil of .he'
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Key Institutions and Capacity-Building Programs

Australian National University, the Mace a-e Uni Vﬁrfenzé'fo"En i—6nmen.al+ (MU-CEL)
based in Sydney, the NSE Zealand Cen:e'fo’En i-*cinmen.al,'Lqﬁc (NZCEL) at the University of
Auckland, and the A da Pacific Cen:elfo*En i-*cinmen.al,'l.q‘Y (APCEL) at the National University
of Singapore.

4.2.4 J dicia—

The legal systems of the majority of nations in the South Pacific are based on the common law
legal systems of England and the British Commonwealth, as adapted to local circumstances and
influenced by customary law.4?

South Pacific nations have adopted legal procedures and court systems similar to the ones found
in nations of the Commonwealth, particularly Australia and New Zealand. Generally, there are Local
Courts, Municipal Courts and Magistrates Courts at the lower level, and High Court, Court of
Appeal and Supreme Court at the higher level (for country specific information, see country profiles
in Appendi‘ ).

Specialised courts have been established in a number of countries to deal with questions of land
tenure, where the interaction between common law and customary law is greatest. For example,
Samoa has a Land and Titles Court, while Vanuatu has instituted a Customary Land Tribunal, and
the Solomon Islands a Customary Land Appeal Court.

142 For an overview, see Corrin Care, J. ‘Cultures in Conflict: The Role of the Common Law in the South Pacific’ (2002)
6(2) Journal of South Pacific Law Article 2: www.paclii.org/journals/jspl/022002Volume6Number2/careart.html
(9 Jun 2006).
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Proposed Capacity Building
Strategy and Activities

5.1 Capacir-B, ilding S:afeg'ie,s

In many parts of the South Pacific, governments and intergovernmental organisations have not
effectively managed the environmental impacts of resource extraction. Combined with other
economic development and population growth, this has led to major losses in biodiversity,
contamination of the natural environment and declining natural resource stocks. As the more
detailed discussion of environmental law and policy will further illustrate, there is a very real need to
enhance the capacity of government and non-government organisations to promote the
development and enforcement of environmental law and policy in the South Pacific region. In
discussing the global implementation of the Convention on Biological Diversity, Johnston argues
that:

The general frustration and disappointment associated with ... international processes
centres around the lack of implementation and the lack of commitment to turn the rhetoric
of international diplomacy into concrete actions which materially address the issues
currently facing society. It has been suggested that civil society turn to ... the legal system
to break the impasse which seems to emasculate the capacity of the international
community to respond to issues in a timely fashion.'43
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Proposed Capacity Building Strategy and Activities

widespread regional need for continued strengthening of the capacity of judges, lawyers,
enforcement officers and non-government organisations to promote the implementation of national
and international environmental law through domestic compliance and enforcement regimes’ 48
The need for capacity building support to facilitate implementation of international agreements and
national policies in the South Pacific is further emphasised by researchers from the United Nations
University, following consultations in the Cook Islands, Vanuatu and Palau:

A key problem identified by all ministries, agencies and social actors ... relates to the lack of
institutional, financial and human capacity. The urgent need for capacity building to address
physical, human resource and skill requirements was often expressed. The most abundant
needs identified relate to skills, including international law, program management,
communication capacities, staff training and public and community education.'4°

Civil society organisations with relevant expertise may play a key role in building the capacity of
national governments, particularly with regard to the negotiation and implementation of
international agreements. Civil society organisations have, on various occasions, successfully
cooperated with government and regional organisations, which resulted in enhanced environmental
law capacity.

Various non-government organizations have provided legal and policy advice, technical and
scientific assistance, organisational governance support, and training programs to government
employees, authorities and organisations. These efforts complement the assistance provided by
inter-governmental institutions — most importantly by the United Nations (UNEP/UNDP), the World
Bank, the Asian Development Bank (ADB), and national government agencies for international
development such as AusAID and NZAID - which grant assistance and loans for general capacity
building and specific natural resource management projects, and fund placements of experts,
consultants and volunteers within national government agencies in the South Pacific.

148 Statement of Conclusions and Recommendations, adopted at the Pacific Island Judges Symposium on
Environmental Law and Sustainable Development, Brisbane, Australia, 5-7 February 2002.

148 velasquez, J., Piest, U. and Mougeot, J. (2002) Interlinkages: Synergies and Coordination among Multilateral
Environmental Agreements — Pacific Islands Case Study, United Nations University, Tokyo, p. 31.
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Case Study — Regional Biodiversity and Climate Change Capacity Building**°

The Pacific Regional Environment Program (SPREP), the WWF South Pacific Program (WWF-SPP)
and the Foundation for International Environmental Law and Development (FIELD) have
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Case Study — Human Resources Capacity in Kiribati and Timor-Leste

Many of the Asian Development Bank’s (ADB) environment-related activities in the region have
suffered from an overestimation of counterpart staff skills at the country level. Constant transfer
and turnover of personnel is another common and closely related problem. This suggests that
special attention must be given to capacity building in all projects, while also ensuring the
availability of key counterpart staff for the implementation of specific projects. Staff transfer
between government agencies has to be minimised, and information exchange as well as public
record keeping ensured. In addition, continuing training programs are needed to train
replacement staff whenever there is a high staff turnover rate. An ADB technical assistance
project in Kiribati to strengthen the capability of the Environment Unit in undertaking
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Case Study - South Pacific Biodiversity Conservation Program (SPBCP)!%*

During a detailed evaluation of the decade-long UNDP/GEF-funded South Pacific Biodiversity
Conservation Program (SPBCP), many lessons have been learned. The most significant
contributions of the SPBCP have been to:

= help governments engage communities and resource users in conservation;

3
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5.1.1.2 Polic and qu Reform

The Strategic Plan for the Convention on Biological Diversity identifies ‘lack of appropriate policies
and laws’ as a key barrier to the conservation of biodiversity. One of the key goals of the Strategic
Plan is to ensure that: ‘Every Party has effective national strategies, plans and programs in place to
provide a national framework for implementing the objectives of the Convention and to set clear
national priorities.'15®

The experience of government agencies and non-government organisations in the region indicates:
(1) overly comprehensive and complex legal measures are less likely to be accepted and
implemented than simpler and better focused mechanisms; and (2) it is essential that all important
stakeholders be engaged in the consultative process leading to new regulatory or policy measures,
particularly with regard to the incorporation of traditional environmental management practices into
national policy and legislation.5®

Civil society organisations play a ‘vital role in the identification of weaknesses and gaps in current
policy or legal frameworks’.®” In particular, they must work to ensure that each country has
adequate and effective legal instruments, administrative policies and executive institutions for the
management and conservation of natural resources.*®® Civil society law reform strategies must
emphasis the importance of facilitating community involvement in implementation and enforcement
of natural resource management and conservation measures:

citizens and environmental non-governmental organisations should be able to be partners in
the enforcement process - this involves ensuring that citizens have access to the courts in
terms of open-standing provisions and access to information and financial and other
resources to be able to enforce effectively the laws and policies.*>®

The role of civil society organisations in promoting environmental law reform depends in part on the
position adopted by governments in relation to environmental matters. In many cases in the South
Pacific, national governments have demonstrated a commitment to sustainable development and
the conservation of biodiversity, yet lack the capacity to develop an appropriate legislative regime
to put that commitment into effect. In circumstances such as these, it has been suggested that
‘[tlhe best possible way ... to support countries with regard to their legal processes is through the
production and distribution of clear technical documentation’.*¢°

1% CBD Conference of the Parties (2002) Strategic Plan for the Convention on Biological Diversity, Part C:
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In this regard, civil society organisations may assist by directly drafting proposed legislation, or by
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associated. The Environmental Centre's primary purpose will be to build the capacity 